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EASTER TERM, 1856. 



IN KE-ESTATE OF MARY NELSON. 

When a woman entitled to Real Estate, joins with her husband in executing a 
warrant of Attorney on Irhich a Judgment was entered and recorded in order to 
bind such Real Estate, the^ Cpurt of Probate is not justified in treating the judg- 
ment as a mm^i^. 'Tvc^ i cit ^ 

This was an appeal from the Court of Probate. 

Ahner Dobbett died in 1807, leaving Real Estate which he devised to his 
widow, the present intestate, charged with a legacy of £150, payable to his 
son, John L, Dobbett ^ on his attaining the age of 21. She subsequently 
married Nelson. Some time after her son came of age, she and her husband 
executed a warrant of Attorney for the amount due on the legacy, with in- 
terest. Judgment in this warrant was entered up and recorded. On the 
facts connected with this judgment coming before the Judge of Probate, he 
decidid that such judgment was void, and did not affect the Estate of deceas- 
ed. This decree was appealed from and 

Twining in support of appeal. The Court of Probate has no right to 
look into the circumstances under which a judgment of this Court has been 
obtained. Such a judgment must be treated as valid and good until it has 
been set aside in this Court. 2 Burr. 1005. 

McCtdly, contra. There is a distinction between void and voidable 
judgments, 3 Rep. 64. 2 Hawk. PI. of Cr. Cap. 50. If a judgment be 
entirely void, the Judge of Probate may treat it as a nullity. This judg- 
ment is void. The Law assumes a wife to be so entirely under the control of 
her husband — that she can do no act herself. She cannot convey away, or 
bind her lands here, except by the means provided by our Legislature. A 
judgment against her husband and herself will not affect her dower. 1 Inst. 
112, Fitzh. Feme Covert. 18. 2 Kent Com. 184-5. 



IN RE-ESTATE OF MARY NELSON. 



She cannot give warrant of Attorney to confess judgment. Toml. Law 
Dictionary. Bar. and Feme. Danv. Abr.708. 10 Co. 43. 1 Roll. Abr. 395. 

2 Inst. 515 Co. Litt. 3 a. Corny. Dig. Bar. and Feme. H. 4 T. R. 361, 4. 

3 Taunt, 261. Corny. Dig. Bar. and Feme. R. ; I. Leon. 192. ; 2 Black. 
Com. 293., i^. 351, n. 7. 

The Court of Probate had power to adjudicate in the case. Stat. 1853, 
Cap. 12 i 12. 

Johnston, Q. 0. The Court of Probate could not get at this case. — 
{McCully, the parties admitted the fact before the Judge of Probate.) No 
admission will contravene the record of a Superior Court. It cannot be 
touched by any Court. A woman can be sued jointly with her husband, 
Archb. Pract. 1855, p. 338-9 ; and she may be taken on execution. — 
(McCully — Those are adverse proceedings.) Surely that can make no dif- 
ference. (Buss, J. If she could not confess judgment, she would in all 
cases be compelled to go on and make costs.) And if administratrix, would 
have to plead a false plea, and have judgment against herself personally. — 
The cases in which judgment against married women are set aside, are those 
in which she is sued by herself — 1 Bos. and Pul. 128. If any action can be 
sustained against husband and wife, then the Court is obliged to enquire into 
the particular circumstances under which the judgment was obtained, and 
that the Court of Probate cannot do. 

Buss, J. If a husband can enter an appearance for himself and his 
wife, can he not also give a confession ? .A judgment then being entered up 
can only be set aside in the Court in which it is given. If an action were 
brought on the judgment, no plea could be pleaded, but nul iiel record. 
The circumstances which make it void cannot be pleaded. The admission of 
the i&ota by the parties before the Judge, has no greater efifect than if those 
facts had been proved before him. There can be no doubt that husband and 
wife may be sued together. The judgment, therefore, obtained against 
them, is not a nullity in the face of it — and cannot be treated by the Judge of 
Probate as such. But on the contrary, it is to be treated as valid, until set 
aside by this Court, who alone have the power to enquire into the circum- 
stances under which it was given. 

DoDD, J. The general principle is, that judgments are valid until set 
aside in the Court in which they are given. They stand effectual until they 
arc set aside. 

Dbsbarabs, J. We must assume the judgment to have been properly ob*^ 
tained ; it can ooly be set aaide on grounds to be shown to this Court. 
Decree reversed. Costs to bo paid oat of Estate. 



IN RE-BSTATB OF RALSTON. 



IN RE-ESTATE OP RALSTON. 

III Ml ftippeal from ft decree of the Court of Probate, the Supreme Court will allow an 
amendment, adding a new ground of appeal to those already taken ; but will in 
such case give the opposite side time to consider whether they idll go on to the argu- 
ment. 

This was an appeal ttam an oilier of the Judge of Probate, for the couo" 
ty of Cumberland. The administrators after having filed an inventory, 
under oath, were eited by one of the creditors to file a further inventory. — 
Upon this citation, they appeared before the Judge of Probate, and after 
testimony adduced, the Judge on the 24th August, 1854, made an order, re- 
quiring administrators to file within one month under oath, a further inven- 
tory, including 2500 logs lying at the time of testator's death on the Wallace 
River, and within the knowledge of the administrators, and that the admin- 
istrators should pay the costs. From this decree, administrators appealed, 
and one of the grounds of appeal was the ambiguity of the decree, as to the 
costs. Decree not specifying whether costs should be paid out of Estate, or 
out of administrators' own goods. 

McCidly, for appellant, was interrupted by 

Sndth, fi)r appellee, who objected that the extract from the minute book 
was not the order of the Oourt of Probate ; there being a decree filed by the 
Judge on ihe same day that the objections were filed, in which this ambiguity 
no longer exists. The decree being that administrators should pay the costs 
out of their own pockets. 

McCtdiy contended that the minute book contained the judgment, the 
statute intending that such should be the ease. (Buss, J. The minutes of 
the order are not the order.) There was nothing else against which we 
oould appeal, for there was no other order. 

JoknstoTt^ Q. 0. From what time, does the thirty days given by the Stat. 
in which appeal is to be perfected, run ? The order of the Court, removing 
ambiguity, was only filed on the day that the grounds of the appeal were 
filed. We would, therefore, be deprived of one of the grounds of the ap- 
peal, and as the decree gives costs against the administrators, personally, 
would be deprived of the power of moving on that point. (Bliss, J. That 
would be an injustice. I think you ought to be allowed to amend.) 

Johnston^ Q. 0. I was going to ask for leave to amend, adding a new 
ground of appeal. The Judge of Probate has required the administrators to 
put in a further inventory, under oath, which he clearly had no power to do. 

Ritchie. The Court will not allow a new point to be raised now. 
(Bliss, J. If the objection were merely a formal one, the Court would not 
But I think, on a point like that, such an amendment ought to be allowed.) 
The Practice Ac,t does not give power to the Court to amend. (Bliss, J. 
If there be nothing in the act prohibiting it, this Court has the power to 



CASEY V, ARCHIBALD. 



allow an amendment.) We have only been called upon to answer certain 
points specified in the appeal. (Bliss, J. We are called upon to decide on 
a decree. Now, if that decree be yicions, are we required to send it back 
to be enforced as good and valid ?) 

Smith. The Court will not allow a party to take an objection, in mov- 
ing for a new trial, which he has not taken at the trial. (Bliss, J. They 
will not, if it could have been met at the trial. But if the objection be, that 
the action could not be brought at all, they will allow him to take, it after- 
wards.) 

The Court gave leave to amend, requiring the grounds intended to be 
argued, to be specified in the rule, and gave the opposite side time to con- 
sider whether they would go on with the argument. 



NEVILLE V. GAKRETT. 

To entitle a party in a cause to Ms fees as a witness, he must make an afEldayit 
that he came to the Court expressly to give evidence in the cause and for no 
other purpose. 

The plaintiff in this case, after having given notice of trial, neglected 
to try his cause, and the defendant thereupon became entitled to the costs 
of the day. There were affidavits by the defendant himself and by his 
attorney, stating that he was a necessary and material witness in the cause, 
and that his detention in Halifax was occasioned by this action. 

W, A, Johnston for defendant moved to have the same fees allowed to 
the defendant as would have been allowed him if he had been a witness. 
16 Eng. L. and E. R. 225—10 ib. 465. 

Bliss, J. The affidavits do not disclose sufficient to entitle him to those 
fees. The party must state that he came up expressly for the purpose of 
giving evidence in the cause, and for that purpose only. 

Demi), J. I think the rule just laid down a good and wholesome one. 

Desbarres, J. concurred. 

Rule reused. 



CASEY V. ARCHIBALD. 

Where a person hiring from another a horse and waggon with seats for two persons, 
places three therein, and the horse on the journey sickens and dies, he will be liable 
because of the misuser. 

The defendant hired from the plaintiff a horse and single waggon fi)r a 
journey to Mnsquodoboit. The defendant and two other persons went in 
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tlus waggon, and while on their journey the horse became lame and grew 
worse till he came to Mosqaodoboit. He was unable to come back, and, 
though every care was taken of him, shortly after died. This action was 
for the value of the horse. There was a verdict for plaintiff for £12 lOs. 
and ride nisi under the Statute for a new trial. 

A. James in support of the rule. The verdict is not supported by the 
evidence. • 

W, A, Johnston^ contra. There was a misuser in taking three persons. 
The*defendant hired a horse and a waggon made to hold only two persons, 
without informing the plaintiff that he intended to put more than that 
number in it. The Court will not disturb a verdict for less than £20. 
[Buss, J. That rule has often been mentioned in this Court, but never 
acted upon.] This is not the case of a perverse verdict. [Buss, J. If a 
jury take a view of the case which the evidence will not warrant, the Court 
will grant a new trial.] 

Ritchie and James replied in the evidence. 

Bliss, J. Thought there was sufficient evidence to prove the misuser in 
putting three persons into a waggon designed to hold only two. 

DoDD, J. AND DiSBABRBS, J. concurrod. 

And ruU nisi was discharged. 
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MICHAELMAS TERM. 1856. 



HUMPHREY V. JONES. 

When issues for a Jury are to be framed in equitable cases, the proper course is for 
either or both parties to take out a summons or rule nisi, setting out the issues thej 
desire to haye tried before a Jury, and upon argument before him the Judge will de-- 
termine whether such issues are proper. 

This was an equitable case, and 

Johnston, Q. C. asked the Court to have matters referred to a master U> 
determine issues to be tried by the Jury. 

Smith, The Act 18 Vict. cap. 23 prescribes the course to be pursued. 
The 53 section of that Act directs the Court or a Judge on the application^ 
of either party, and at\er 8 days notice to the opposite side to determine the 
issues to be tried by the Judge. 

Bliss, J. I do not think the issues ought to be settled before a master. 
If either party were displeased with the master's decision, there would be an 
application to a Judge. It would only lead to needless expense and delay. 
The proper course would be for the party desiring to have the issue settled^ 
to take a rule Tiisi, requiring the opposite side to show cause within 8 dajrs, 
why the issues stated in the rule should not be the issues for the Jury to de- 
termine upon. 

Hallibubton, C. J. thought it as well that cases should come before the 
Judge at once, as after the mtenrention of a master. 

Rule refused^ 
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McPHEE V. CAEMAN. 

The defendant in an equitable suit will not be compelled to answer under oatL en the 
ordinary writ 

This iitas an equitable case, and 

C. Twining. The Act 18 Vict. Cap. 23 ^ 5, requires a plea or answer 
from the defendant. A plea has been put in, but plaintiff is desirous for the 
answer of the defendant under oath. 

Ritchie, That Act assimilates proceedings in Chancery to those pursued 
in Common Law Courts. Courts of Common Law do not recognize in cases 
like the present, an answer under oath. 

Bliss, J. I do not think the answer ought to be under oath. The plain- 
tiff can have no difficulty in obtaining the answer of defendant under oath, 
but it cannot be obtained in this way. 

Application refused. 



MacAGY v. CONNORS. — ^An Absconding Debtor. 

When the absconding debtor has deposited money belonging to others in the Savings 
Bank in his own name, the Cashier cannot be held to be agent of the party so ab- 
sconding. 

In this case the Cashier of the Savings Bank was summoned as agent. 
It appeared that a sum of money had been deposited in Savings Bank in 
the name of the absconding debtor. 

Attorney Gen, Two questions arise out of this case : first, whether Cash- 
ier of Savings Bank can be summoned as agent. Secondly, whether he be 
really the agent of the absconding debtor, the money having been deposited by 
Connors in his own name, but being really the property of others and depos- 
ited for them. 

Halliburton, C.J. If the money in the hands of the Cashier be really 
the money of Connors, I think he can be summoned. If it be only deposited 
in the name of Connors, and really belong to other parties, this Court can 
have no jurisdiction. 

ELLIOTT V. SMITH. 

The Court will allow a rule nisi for a new trial to be amended by the addition of a new 
ground. 

Johnston^ Q. C. There was a rule nisi for a new trial granted in this 

cause. But one of the grounds on which we hope to attain a new trial, is 

not stated in the rule nisi. (Wilkins, J. No other grounds were stated at 

the time rule was granted. 

The Court allowed the rule nisi to be amended. 
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QUEEN V. THOMPSON. 

« 

Practice as to entering up judgment on a recognizance. 

In this case Thompson had been accused of theft, and had obtained bail. 
The Grand Jury had found a bill against him ; but before the trial of the 
indictment he had absconded. A rule nisi had been obtained to enter up 
judgment on the recognizance, and to have execution. 

Attorney Gen'. It is desirable that a practice should be established, 
making recognizances available securities. The course pursued in this case 
was to obtain aflfidavit of the Clerk of the Crown of the fact of a recognizance 
having been entered into bj the defendants, of the signature of the Justices of 
the Peace thereto, and its return into the Supreme Court, and the non-appear- 
ance of the party to plead to the indictment. On this affidavit, the present rule 
nisi was obtained, a copy of which, together with a copy of the affidavit was 
served on each of the defendants. 13y the Revised Statutes, Chap. 169, 
Sec. 17, the Justice on taking bail is required to give notice in writing to 
the party accused, of the time and place of trial. This has not been done. — 
The question therefore is, whether that clause in the act be merely directory, 
or whether it is to be considered as a condition. 

Smith. The practice pursued in England, in respect to these recogniz- 
ances, is entirely inapplicable here. There are many checks and guards there 
which are not here. The proper mode to enforce the payment of the sum in 
the recognizance, was by a scire facias, to which bail might come in and 
plead. The bail ought to have the opportunity of having their case tried by 
a Jury as well in a debt to the Crown, as in a debt to a private individual. 

« 

The notice in w^ri ting required by the Statute, was not delivered to the party. 
The Legislature intended that the accused and his bail should have notice of 
the time and place when and where he was required to appear. 

Attorney Gen. The bail ought not to object that the Crown has taken a 
less expensive mode of recovering its debt. All the advantages which the 
defendants could have had, on the scire facias^ they may have by the course 
now pursued. (Bliss, J. Could you not have issued an execution against the 
bail at once ?) Perhaps that might have been done ; but that ,would not 
have bound the lands as a recorded judgment. As to the notice, the Statute 
is merely directory. The omission to give that notice could not prejudice 
the bail, as they must have known the time and place, when and where the 
presence of the accused was required. C. A. V. 

Halliburton, C. J. As there appears to be no settled practice relative 
to these escheats here, I can see no objection to the proceedings taken on the 

part of the Orown. 

Ku le ma d e a bsol ute. 
o 
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GOUGH V. MORTON. 

Ap})eals under the River Fisheries Act must be made to the Sessions. 

The plaintiff* in this case was a warden of the River Fisheries, and brought 
an action before the magistrates for a penalty against the defendant, for the 
infringement of regulations made by the Sessions. There was a judgment 
for the plaintiff. The defendant appealed to the Sessions, but the magis- 
trates ordered that the appeal should bo to the Supreme Court.. 

The sole question in this case is to whom the appeal lies. The Sessions 
make regulations under the Revised Statutes, Chap. 95. For the infringe- 
ment of those regulations, the present action was brought. There is no 
mode prescribed for the recovery of those penalties, except the general one in 
Revised Statutes, Chap. 1, which gives an appeal to the Supreme Court. 

Fairbanks^ Q. C. The Stat. 16, Vict. Cap. 17, amended the Cap. 95 of 
the Revised Statutes. Though the action was brought for a regulation of the 
Sessions — the authority to pay which was given by Cap. 95 ; yet all the pro- 
ceedings were under the Stat, of 16 Vict. The warden who was an officer, 
first created by the last mentioned Stat, brought the action. By the provi- 
sions of the same Stat., he gave evidence himself in the action. Now the 12 
Section of that Stat, gives appeal to the Sessions, who are finally to deter- 
mine the appeal. 

Attorney Gen, The Revised Statutes, Cap. 95, gives power to the Ses- 
sions to make regulations in their respective counties, for the protection of the 
fisheries. The Stat. 16 Vict, creates offences not contemplated by the former 
act, punishes those new oflfences by certain penalties, and directs the mode of 
procedure in enforcing the payment of those penalties. The last Stat, does 
not in any way interfere with the mode of proceeding for enforcing penalties 
under the Revised Statutes, Cap. 95. 

By the Court. The appeal ought to have been to the Sessions. Though 
this was not a judgment for a penalty under the act 16, Vict. — it was a con- 
viction under that act. The officer authorized by that act brought the 
action, and his evidence was taken under a clause in the same act. 



TAYLOR V. MARSHALL. 

Id an appeal from a conviction for selling liquors — the Court will allow the original 
summons to be amended. 

There had been in this case a conviction before a magistrate, lor a breach 
of the License Laws. The conviction was upon a summons setting forth the 
offence as follows : — " For a breach of the License Laws in selling 'A. B. C. 
D." and others, rum, &o. contrary to the 22 Chapter of the Revised Statutes." 
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There was upon this conyiction an appeal to the Supreme Court. As the 
cause was about to be tried, Harris for the appellee moved to amend the 
conviction by inserting between the words " others" and " rum," these words : 
** without license, and in quantities less than ten gallons, and not in original 
packages." The Judge allowed the amendment to be made. 

Ritchie for appellant. The Judge has no power to allow an amendment 
in this stage of the cause. It has been tried before a magistrate, and this is 
merely in the nature of an appeal. There was no offence charged before the 
magistrate. By allowing this amendment, it is no longer an appeal, but a 
new cause that is to be tried : and this Court under the License Laws, has 
only an appellate jui-isdiction in these cases. 

Harris for appellee. All appeal cases are tried de noco by this Court. 
R, Stat., Cap. 144, ^ 7 — and in all cases to be so tried before this Court, 
the Judge has ample powers to order such amendment. N. P. Act, ^ 117. 

Ritchie. This is in the nature of a criminal proceeding, upon a Statute 
founded more on feeling than on policy, and will not therefore be looked 
upon by the Court with a favorable eye. The appellant in this case was 
convicted on a summons which charged him with no offence. By the amend- 
ment, he is, however, brought before this Court distinctly charged with such 
an offence. 

By the Court. The learned Judge who tried the cause had the power to 
allow the amendment to be made. 



BARTLETT v, PRATT. 

There may be a public way with the right of the owner of the land through which it 
passes, to have a gate at certain seasons run across it 

This was an action of trespass for breaking down a fence and gates. Plea : 
That the fence and gates were erected across a public highway. By the 
evidence, it appeared that the road ran over the plaintiff^s land, and though 
public money had been expended on it, yet it had always had a fence or gate 
put across it in the summer for the purpose of excluding cattle. Upon this 
evidence there was a verdict for plaintiff, and a rule nisi granted to set aside 
that verdict. 

Attorney Gen, in support of the rule. The sole question in this case is, 
whether there can be a dedication to the public of the kind contended for by 
the plaintiff. The plaintiff^s counsel do not contend that this is a private 
way, but that it is a pent way, and that such a way is recognized by our 
Statutes. But in England, the placing of a gate across a road is done solely 
for the purpose of evidencing that it is a private, and not a public way. 
If a party, through whose grounds a public way runs, has the right to plac« 
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gates across it, he will have the right to shut those gates at pleasure, and 
•exclude the public. (Halliburton, C. J., here stopped the Attorney Gen,., 
saying the case was too clear for argument. There can be no doubt that 
there can be dedication, sub modo.) 

13 Y THE Court. This was a dedication to the public, subject to the righi of 
the owner to erect and keep gates across the road at certain seasons of the 
year. 

The rule was then discharged. 



SMITH V. CUFF.— An Absent Debtor. 

The Court will not allow a judgment to be entered up against an absent debtor for 
a debt barred by the Statute of Limitations. Wilkins, J., dissenting. 

■ 

On the assessment before Bliss, J., a note was produced as part of the 
plaintiff's claim, which was more than six years old at the time the suit was 
commenced. The Judge refused to allow judgment to be entered up for the 
amount of the note. 

Clarke now applied to have judgment for the whole sum claimed, includ- 
ing the note. The Court had no right to take notice of the date of the note. 
The defendant could only take advantage of the Statute of Limitations by 
pleading it. If the judgment be wrongly obtained, the defendant has his 
remedy upon the bond which the Statute requires to be filed. 

Halliburton, C. J. I think the Court ought to take care of the inter- 
ests of the absent defendant. These acts are wholesome ones, but were only 
intended to be used when there are real claims. 

Bliss, J. The Court should protect the absent debtor in such a case. It 
is true he is considered to have a constructive notice of the proceedings 
against him ; but there is really no notice at all. The proceedings under 
these acts against debtors are very anomalous. The Statute of Limitations 
absolutely bars the debt after the lapse of six years, and the Courts have 
confined the operation of those acts by preventing the party from availing 
himself of the act, unless he pleads it. The party himself is not in a situa- 
tion to plead it — he has no opportunity of doing so. The Court therefore 
ought to take care that he is not thereby prejudiced. 

Wilkins, J. J do not see how the Court can give a party the benefit of 
a defence which he himself could only take by plea. 

Leave to enter up judgment for note refused. 
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SWAN V. PRTOR, ei. al. 

Though notice of the abandonment of a rule be given to the opposite side, yet he must 
move to have it discharged in order to obtain his costs. 

This was an appeal from the Mayor's Court, aud a rule nisi had been ob- 
tained for a Jury. 

McCvUy moved to have the rule discharged. 
• Weeks, The learned counsel's motion is quite unnecessary, as he has 
notice that the rule is abandoned. 

By the Court. The rule must be discharged ; it is the only mode in which 
he will be able to obtain his costs. 



SWAN V. PRYOR, et. al. 

ITie Court will not order a Jui*y, simply because the affidavit states that there will be 
conflicting testimony. 

Weeks applied to have this cause sent to a Jury, on the ground that the 
affidavit showed that there would be conflicting testimony. 

McCulIy, contra. The Court requires some substantial reason before 
they will send a summary cause to be tried by a Jury. 

Halliburton, C. J. This is an application left altogether to the discre- 
tion of the Court, and I do not think it would be a wise exercise of that dis- 
cretion to send this cause in the first instance, to be tried by a Jury. 

Bliss, J. If the Judge before whom the cause is tried shall think it ad- 
visable, he may order a Jury. 

Bonn, J. If the fact of there being conflicting testimony were sufficient 
to give the parties a Jury, few cases would be tried in a summary way, now 
that the parties in a suit are examined. 

Kule refused. 



DUOAEN V. DUNNE. 

The affidavit for a continuance on the ground of the absence of a material witnessr 
ought to show when he is expected to retuEn. 

Wallace moved for rule nisi for a continuance, on an affidavit setting forth 
the absence of a seaman, who would be a material witness for the defendant. 
(Halliburton, C. J. Why was this application not made on the first day 
of the term ?) The defendant was then absent and could not make the neees- 
sary affidavit. Rule nisi granted. On a subsequent day Wallace moved to 
have this rule made absolute. 
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Sawers, contra. The affidavit does not state that the witness is ever ex- 
pected to return. 

By the Court. The affidavit is not sufficient. The rule must be dis* 
charged. 

Shortly afler Wallace moved upon another affidavit, setting forth that the 
witness was expected to return to this Province. 

Satvers, The affidavit must not only state that he is expected to return, 
but that he will return within a reasonable time. 

Bt the Court. The affidavit is not yet sufficient. 

Rule refused. 



SEELY V. GILBERT. 

In equitable suits, the Court will compel the plaintiff to speed his cause. 

Tui8 was an equitable suit, iu which a rule nisi had been granted, requir- 
ing the plaintiff to reply to the defendant's plea within one month, and to 
speed his cause to a trial within five months. 

Johnston^ Q C, moved that the rule be made absolute, and cited act of 
1855, Cap. 23, ^ 64. 

McCully, This Court will not compel a plaintiff in an equitable suit to 
speed his cause to a trial within a less period than that allowed in an ordinary 
common law suit, and there no cause is dismissed for want of prosecution 
until after the lapse of a year without any step being taken. 

Halliburton, C. J. The rule ought to be made absolute. 

Rule made absolute. 



IN RE THOMAS KENNY. 

When a Statute directs that each party shall choose an appraiser, and the two ap- 
praisers shall select a third, and the three so appointed shall determine the matter 
in controversy, it is a compliance with the Statute if after a disagreement as to the 
matter in controversy, the two shall select a third. 

The appointment of a magistrate as an arbitrator will not disqualify him for admin- 
istering the oath of office to the other two arbitrators. 

This case was argued in Easter Term last, when it appeared that under 
an act of this Province to provide for the construction of railways, the 
land of Mr Kenny had been taken by the Railway Commissioners. The ap- 
praisement was required by the terms of the act, to be made by an appraiser, 
to be chosen by the parties interested in the land, another to be selected by 
the Sessions, and a third to be appointed by the two appraisers. All of these 
were to be sworn to the faithful discharge of their duties. The two first- 
named arbitrators attempted without appointing a third to make the ap- 
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praisement ; but disagreeing in opinion as to the amount of damage sustain- 
ed, they finally appointed a third. Then the appraisement in question was 
made as follows : 

" July 7, 1854. Andrew Shiels, county appraiser for railway damages, 
and Geo. B. Creighton, appraiser for Thomas Kennyy having disagreed in 
opinion, mutually agreed to call in William M, Allan, lElsq, as their umpire, 
and the said William M, Allan, and the said G, B. Creighton, agree to 
award the said Thomas Kenny £600 in full for damage — the aforesaid 
Andrew Shiels does not agree to the said award. 

** A. Shikl><, 

" G. B. (Jrkighton, 

*» W. M. Allan." 

Mr. Creig/Uo7i, one of the appraisers, had been sworn before Mr. Shiels, 
the other appraiser. There was a rule nijti to amerce, the county for the 
sum mentioned in the appraisement. 

Attorney Gen. now showed cause against the rule. Mr. Shiels acting as 
appraiser could not administer the oath of office to the other appraisers. 
The Statute did not specify the parties before whom the oath should be taken, 
and though Mr. Shiels being a magistrate would have full power to adminis- 
ter the oath if he had not been an appraiser, yet having been appointed to 
that office, it was not competent for him to do so. (Bv the Court. The 
Revised Statutes enact that Justices of the Peace may administer an oath, 
with regard to the taking of which no particular directions are given. The 
appointment of Mr. Shiels as arbitrator did not divest him of his power as a 
magistrate.) 

It was evidently the intention of the Legislature, that from the first mo- 
ment there should be three independent minds conferring together. By the 
appointment and action of only two appraisers, that wholesome guard which 
the Legislature intended to erect was destroyed. The subsequent appoint- 
ment of the third did not restore the matter to its original position. The 
judgment of the two had been already formed. Before either of the two ap- 
praisers had gone to inspect the land — before they had moved a step they 
ought to have appointed the third appraiser. Wats, on Awards 78-85 ; 3 
Brod. and Bing. 214 ; 1 Sim. and Stu. 5*24 ; 2& Eng. R. 105. 

Johnston, Q. C. in support of the rule. The authorities cited by the 
other side, only show that arbitrators should be present when the final judg- 
ment was arrived at. In this case the three appraisers went on the ground 
together, and deliberated and signed the appraisement in the presence of each 
other. If two appraisers had no power under the Statute to act, then the 
commencement oi the appraisement was at that period when the third having 
been appointed the law gave them authority to make an appraisement. 
The opinion formed by the two appraisers did not disqualify them for 
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acting in conjunction with a third. Were men of that iron and inflexible 
character, that an opinion once formed remained indelible, then there might 
be something in the argument of the Attorney Gen, But the law requires 
the arbitrators to be present at the time they come to their final conclusion, 
and to sign the award in presence of each other, because of the pliability of 
the human mind, and the possibility that something may be urged, even at the 
last . moment to change their award. • Surely a previous knowledge of the 
matter cannot be urged as a disqualification. (Bliss, J. It is sometimes 
in the case of jurors.) 

C. A. V. 

Bliss, J. now delivered the opinion of the Court, In this case an ap- 
plication was made to the Court under the 13 Section of the Provincial Act 
18 Vict. Cap. 5, to amerce tne county of Halifax for certain railway damages 
awarded to Mr. Kenny, under the act of 16 Vict., Cap. 2, previous to the 
repeal of the latter act. liy the 19 Section of this act, it is provided that 
when no agreement shall be made by the proprietor of land taken for rail- 
way purposes, one appraiser shall be appointed by the Sessions, a second 
by persons interested in the land ; and on their default after three days 
notice by the Clerk of the Peace, such two shall choose a third appraiser 
who shall be sworn, and they or any two of them shall make a valuation 
as to damages. In this case the Sessions, and the party interested, each 
nominated their appraiser, who went upon the land, inspected it, and differed 
in their estimate of the damages. They then choose a third appraiser, when 
the whole three met together on Ihe premises, and surveyed them, and not 
agreeing, the third and one of the others made and signed their valuation. 

It was contended by the Attorney Gen, on behalf of the Sessions, that these 
proceedings by the appraisers had not been in compliance with the Statute. 
That this contemplated the full unbiassed judgment of the whole three ap- 
praisers, who ought to have considered the whole matter together in the first 
instance ; and not having pursued this course, the award could not be sus- 
tained. 

There was certainly an irregularity in the proceedings by these appraisers. 
The two seemed to have supposed that they possessed full power to adjudi- 
cate on the subject, if they should agree in their judgment, and that they 
were only to call in a third in case of their disagreement. Whereas the 
Statute has provided for the appointment of three appraisers, to whose united 
consideration the subject was to be submitted— any two of them being em- 
powered to decide upon it. I cannot, however, come to the conclusion that, 
this irregularity of itself, so far vitiates the whole proceedings, that the award 
finally made must be set aside. It is granted that the two were wrong in 
first meeting without the third, and forming their opinions upon the question 
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in his absence. Bat they differed in their estimate ; and when they did all 

m 

finally meet to consider the matter, there conld have been no undue bias pro- 
duced on the mind of the third, by the opinions of the others ; for the influ- 
ence to which he might have been thus exposed was equally the same &om 
either. Their opinions, too, seemed to have been formed solely upon a view 
of the premises ; and in this, either of them was as capable of being convinced 
by the third, after being on the property, as the third could be by him. I 
cannot, therefore, see that the irregularity which took place, could in any 
degree improperly affect or influence the award itself That award was the 
result of a full and deliberate and final consideration of all the three apprais- 
ers together on the land. They then, beyond a doubt, acted in strict confor- 
mity with the Statute, and the award of the two was authorized by it. If 
the previously irregular conduct of the two could of itself thus vitiate the 
subsequent regular proceedings, it must have the same effect, and would make 
the award null and void, although the whole three appraisers had concurred 
in it. The appointment of the three appraisers by the Statute is analogous 
to a reference under a submission to three arbitrators. And the case of 
Goodman v. Sayers (2 Jac. and Walk. 249) may be referred to as having 
great bearing on this point. That was a submission to throe arbitrators or 
any two of them. Two of the three prepared and submitted a case to the 
counsel for his opinion, without the knowledge as it would appear of the third 
arbitrator ; and finally, made their award in his absence without notice to 
him of the meeting. The Master of the Rolls in giving judgment said: 
** It is certainly true that if two out of three arbitrators meet alone, exclud- 
ing the third, and not giving him notice, &nd if they receive evidence and 
hear discussions without him, their proceeding is irregular. When the 
matter is referred to three, the arguments and judgments of all three should 
be had recourse to in every stage. The cases referred to were instances of 
fraudulent contrivance to exclude the third, — but at all events, it is irregular 
not to give him notice. Here, however, all the evidence was heard, and all 
the substance of the business was settled in his presence. The rest, the sign- 
ing of the award, was a mere form. This they thought they were at liberty 
to do by themselves. They did not, however, act secretly, but determined in 
the manner they had previously informed him they would." And he held 
that the award could not be set aside under these circumstances. If it were 
necessary for me to express an opinion upon this judgment, I cannot say that 
I should altogether concur in it. Indeed, it is opposed to the latter case of 
Wade V. Dowling, 28 Law and Equity R. 105, as far as relates tot he sign* 
ing of the award in the absence of the third arbitrator. But I cite it to show 
the opinion of the Master of the Rolls on the point now immediately under 
our consideration. And in this the present case MIb fiur short of thai 
Here there was nothing done by the two that was not afterwards done by 
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all the three. And not only was the substance of the business settled in his 
presence, but every thing was finally transacted together in the fullest and 
fairest manner. They all met, discussed, deliberated and decided on the 
question of damages upon the land itself, and all together signed the award, 
one of them expressing his dissent from the rest. I think, therefore, on the 
whole, though not altogether satisfied with their proceedings, that the valua- 
tion of damages made in this case must be sustained, and that the present 
rule must be made absolute. 



TWINING V. OXLEY. 

When a warehouse keeper retains for a considerable space of time a delivery order in 
his possession, without giving notice to the party sending it that the property is not 
the property of the party by whom the order is made, he will be personally responsible 
for the goods contained in such delivery order. Wilkins, J. dissenting. 

This was an action of replevin for salt stored away in the defendant's 
warehouse. The facts of the case are briefly as follows : The defendant 
and one William Richardson purchased at the same time two cargoes of 
salt, one of which containing 1500 hogsheads, belonged to defendant, and 
was stored in a warehouse occupied by Richardson, the other containing 
1560 hogsheads belonged to Richardson and was stored in the warehouse of 
defendant. At the time of the purchase they mutually agreed that in selling 
his own, each should attempt to sell that belonging to the other also. — 
Richardson in pursuance of this understanding sold both the cargoes at 6 
months to George Lawson, who gave notes for the amount. The defendant 
Richardson divided the notes between them ; but Ozley, not being content 
with the security of Lawson, received from the latter, as a collateral security, 
a delivery order on Richardson for the 1500 hogsheads stored with him, — 
At the time of the sale it was agreed between Richardson and Lawson that 
the latter should be liable for the storage of the salt. Lawson, however, 
never received any delivery order from Richardson for the salt. About six 
weeks after, Lawson sold the 1560 hogsheads stored in the defendant's 
warehouse, to the plaintiff, and gave the plaintiff a delivery order therefor. 
Two or three days after this sale Lawson left the Province, deeply in debt. 
The delivery ordei was within a week after the sale presented to a clerk in 
defendant's store, who said it was all right, and the order was retained by the 
defendant without any further notice being taken of it for nearly a month. 
In consequence of the prolonged absence of Lawson, rumours relative to 
his insolvency spread abroad. But previous and subsequent to these 
suspicions of insolvency on the part of Lawson, the plaintiff had held 
several conversations with Richardson relative to the salt, in which 
Richardson stated the price for which he had sold to Lawson^ but never 
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hinted that there would be any diflSculty about the delivery of it to the 
plaintiff, nor when told that plaintiff was about to insure mentioned that he 
had any claim upon it. When suspicion became certainty, and it was no 
longer doubted that Lawson had left the Province without any intention of 
returning, Richardson gave defendant notice not to deliver to Twining. — 
When the plaintiff sent for the salt, the defendant refused to deliver it. 
Upon this refusal the present action was founded. 

Bliss, J. who tried the cause stated to the Jury that Richardson^ by his 
conversations with Twining, had precluded himself from alleging either that 
LaiDSon had not paid for the salt, or that it was not delivered to him. But 
irrespective of this the learned Judge thought the holding of the delivery 
order by the defendant, without any notice or intimation to the plaintiff of 
any objection to it, was an acceptance of it ; and after this, though there was 
no transfer of the salt in his books, which was not essential, the defendant 
held it for the plaintiff; and whatever might be the case between Richardson 
the original vendor, and his vendee, the defendant was stopped from setting 
up this defence. 

There was a verdict for the plaintiff, and the learned Judge having refused 
a rule nisi, the defendant took out a rule under the Statute. 

Stewart and Smith in support of rule. Replevin does not lie, for the 
plaintiff had no possession. There could, therefore, be no taking, and if 
no taking there can be no detention. There was no delivery to Lawson, 
and his vendee can be in no better position than himself. 

The defendant was only bound to deliver Richardson's goods to Richard- 
son's order. (3 B. and C. 423. 16 M. and W. 119, 3 East, 381. 3 T. K 
466.) Defendant in not noticing the delivery order of Lawson is not to be 
deemed to have accepted it, as would have been the case if it had been that 
0^ Richardson, He was not bound either to accept or return Lawson^ s order, 
for he had none of hawsorHs goods in his possession. 

Until the possession was out of Richardson^ he could exercise his right of 
stoppage vn transitu on the insolvency of the purchaser. The delivery 
was not complete while any thing remained to be done. The bill of parcels 
shows 1560 hhds. of salt to have been sold. There was no measurement on 
the sale to Lawson^ and if the quantity actually stored was less, Richardson 
would have been obliged to make it up to that quantity. Nor did Lawson 
by any other means take possession of this salt. 2 Camp. 240. 2 M. and S. 
397. 6 East. 614. 5 B. & C. 863. 5 Dan. Abr. 573. 1 BelPs Com. 404. 
5 B. and Aid. 855. 3 ib. 680. Salk. 113. 7 Bast. 588. Now the pro- 
perty may be in one while the possession is in another. Change of property 
alone will not divest the vender of his right to stop in transitu. There 
must be also a change of possession. The bill of parcels is evidence of a 
ttle, bat aot of a delivery, and until that delivery has taken place the pos- 
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flession remains in Richardson. Nor will the fact of the goods having been 
sold on credit, and of notes haying been given which have passed out of the 
possession of the vendor, deprive him of his right of stoppage. Nor is it ne- 
cessary that at the time the right is exercised any act shall have been done 
showiog conclusively his insolvency : a rumour of such insolvency is sufficient. 
(4 B. and C. 941—951, 6 B. and Ad. 813 4. Tyr. 295. 13 Jurist 265. 4 B. 
and C. 951. Story on Sales, § 318, 325, 327, 329, 333. Smith Merc. 
Law, 645. 7 M. and G. 360. 2 C. and P. 86. 2 H. Blacks 504. 1 B. 
and C. 180. 2 ib. 540. 12 Ad. and El. 632. 5 Johns R. 335. 6 C. and 
P. 532. 6 B. and C. 364, 534. 4 Ad. and El. 466. 1 Camp. 427. 8 B. 
and C. 612. 4 Eng. Law Mag. 369. 3 T. R. 119, 783, 464. 3 East. 93. 
2 M. and W. 375. 7 Mass. 453-4 Brown P. C. 47. 9 Mass. 64. 7 T. 
R. 440. 3 B. and C. 540.) 

Johnston, Q. C. and Ritchie, contra. There was such an unlawful deten- 
tion in this case as was contemplated by Section 154 of th^ Practice Act. — 
The plaintiff had the right to the possession of the property. The sale from 
Richardson to Lawson was complete. There was a written memorial con- 
taining all the particulars required by the Statute of Fraud, and there was a 
judgment by notes in accordance with the terms of that sale. 

The defendant from his connection with Richardson knew of the sale to 
Lawson. By accepting the notes for his own portions of the salt, and also by 
taking the collateral security of the salt, he recognized the validity of the 
sale. If defendant had been a stranger to the whole transaction, there might 
be something in his requiring a notice from Richardson of the change of 
ownership before he could be held liable on a delivery order from Lawson. 
But the defendant being aware of the sale to Lawson has accepted the 
delivery order by not giving notice of his refusal to do so. 

The conversation between Richardson and defendant by which the latter 
was confirmed in his belief, that the sale from the former to Lawson was 
complete, would have estopped the latter from setting up any claim to 
stop in transitu. (6 Ad. and El. 474. 9 B. and C. 586. Sugd. on Vend. 
515.) The answer of the plain tiff*s clerk, when the delivery order was 
presented, and subsequent retention of that order for a long time without any 
notice of its being the defendant's intention to refuse to accept it, renders him 
liable to the plaintiff. If he did not intend to accept he ought to have sent 
instant notice thereof to the defendant. Richardson and defendant's clerk, 
by their words and the defendant by his silence led the plaintiff to believe 
that the salt was Lawson^s, and that the defendant held it for him. Lawson, 
by being made liable for the storage of salt obtained the possession. 
The storehouse keeper was no longer Richardson^ s but Lawson^ s\ even if the 
goods remained in the storehouse of the vendor, an agreement between him 
and the vendee, by whic^ the latter is to pay rent for them will so change the 
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possession as to deprive the former of the right of stoppage in transitu, (1 
Camp. 452, 513. 4 Esp. 82. .1 Camp. 425. 2 Cr. and M. 536. . Add. on 
Contr. 64. 14 East. 308. 7 Taunt. 278. 2 Esp. 598. 3 B. and C. 427. 
2 Kent. 502. 1 East. 194. 1 Stark Rep. 115. Long on Sales 149. 4 B. 
and Ad. 56S. 4 Ad. and El. 890. Add. on Contr. 61. 12 East. 621. 2 
Kent. 496. 2 Car. and V. 86. 13 Pick. 1 83. 20 Pick. 283. 10 Ad. and 
El. 90. 

C. A. V. 

Halliburton, C. J. This case has been argued by the defendant's counsel 
as if it were a question between Twining and Richardson, and the defend- 
ant was an innocent stakeholder between them, perfectly indifferent to which 
of the two he shall be decreed to pay. 

The long list of cases which the defendant's counsel has submitted for our 
consideration go to establish Richardson* s right to stop this salt in transitu, 
and, if he has himself done nothing to afiect that right, he will undoubtedly 
retain it, and have a claim upon Oxiey for it, under his notice to retain it for 
him. As is evident from the case of Lackington and aL assignees of Pauls, 
Bankrupts, v, Atherton, 

But may not OxIey, as the warehouse keeper, having the charge of this 
salt originally for Richardson, have so conducted himself as to preclude him 
from denying that he holds it for the plaintiff. 

Without considering at present Richardson's conduct in the transaction, 
and viewing him simply as the former owner of the salt, who had sold it to 
Lawson, and given him a bill* of parcels of it, without a delivery order — how 
does the case stand ? 

Lawson, as the then owner of the salt, clothed with authority as such, 
which he derived from the bill of sale, sells it on the 25th of January, to the 
plaintiff, and gives him a delivery order on Oxley as the warehouse keeper 
in whose custody it was, to deliver it to the plaintiff. This order was received 
by the plaintiff on the 28th of January, and in the beginning of February 
was sent by the plaintiff to Oxley* s usual place of business, Oxley was not 
in at the time, but the person who carried the order found two clerks there, 
to one of whom he delivered it, and received for answer that it was all right ; 
and this answer the messenger delivered to the plaintiff. The witness swears 
most positively to this, and it is only met by the clerk's saying he docs not 
recollect it. Now admitting that the clerk had lio authority to give this 
answer, and that it would be hard to bind the defendant by it, does it not 
follow that it was his duty to correct the mistake without delay. It may be 
said that the defendant did not know what answer his clerk had given ; it 
may be said in answer that he should have inquired whether any and what 
answer, had been given to this order which had been presented in his absence, 
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and which he admits he saw upon his desk where his clerk had laid it ; and 
should he not then have sent an answer himself, if he could not have accepted 
the order, and not have allowed the plaintiff to remain under a misconception 
for such a length of time, that the order was accepted. But instead of an 
immediate answer Oxley allows the plaintiff to remain under the supposition 
that he had accepted the order, and transferred the salt to him agreeable 
thereto until the 10th of March following. 

It has been argued by the defendant's counsel that it was the duty of the 
plaintiff to send to the defendant to knoni whether the defendant had accepted 
the order for the delivery of the salt ; and he likened it to a bill of exchange 
sent for acceptance by the party on whom it was drawn. There is no 
similarity between the two cases ; in the latter the party has a right to the 
possession of the bill, whether it is accepted or not. If it is accepted, it is a 
negotiable instrument, which he may transfer in the market, or get it 
discounted ; if it is not accepted he has a right to seek his remedy against 
the drawer or prior endorsers. In the course of business it must be returned 
to him ; but that is not the case with an order upon a warehouse keeper to 
deliver goods in his custody : if he keeps the order, even without giving any 
answer to it, the party who sent it has a right to conclude that he has made 
the transfer of the property, of what he was never the owner, but the 
qualified possessor only — and that he retains the order to show his authority 
for BO doing. 

Now without laying any stress upon the evidence of Richard Lawson^ 
who, as before observed, swore positively that the answer of the clerk, on 
the delivery of the order, was that it was all right, and that he delivered 
that answer to the defendant, I answer that the retention of that order by 
the defendant for such a length of time, without saying anything about it, 
precludes him from setting up such a defence as this. 

In the language of Bayley J, in Gillet vs. Hill^ cited 2nd Cr. and Mee. 536, 
at the argument — " the defendants have no right afterwards to say that they 
have not twenty sacks so appropriated/' when they had accepted the order 
generally — and they had only accepted it by filing it — and in this case the 
defendant has accepted the order by retaining it. It being the usual course 
for the warehouse keeper to retain the order to justify him in making the 
transfer, and this case of GUlett vs. Hill disposes of the question as to 
whether it was an order that the warehouse keepers was bound to accept, for 
there can be no doubt that he was not bound to accept the order in this case 
! — ^but he was held liable for not refusing to accept it. 

But when we proceed to other features in the case, it appears that 
Jlichardson, so far from acting with the openness and candour, which fair 
dealing between man and man would require, in all his interviews with the 
plaintiff upon the subject, leads him to believe that Lawsan was fully 
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authorised to transfer the possession of the salt to the plaintiff, and it 
ill becomes him, afler this, to interpose his right to shelter defendant from 
the plaintiff's action. But the charge of the Judge does not turn entirely 
upon the point — although he thought it conclusive of the case — for he goes 
on to turn the attention of the Jury to the conduct of the defendant. His 
words are : ** But independent of this I think the holding of the delivery 
order by the defendant without any notice or intimation to the plaintiff 
of any objection to it, was an acceptance of it, and that after this, 
though there was no transfer of the salt in his books, which was not 
essential, and the Court so decided in Harman vs. Anderson, 2 Campbell, 
245 ; and note particularly the 2d application, in which it was decided that 
delivery of the order was sufficient. The defendant held it for the plaintiff, 
and whatever might be the case between Richardson, the original vendor, 
and his vendee, the defendant is estopped from setting up this defence.'' 

In this position I entirely concur, so much so that had the verdict been 
for the defendant, I should not have hesitated to set it aside. It is said that 
the Judge should have left it more open to the Jury. What was there to 
leave open ? The defendant himself underwent a long examination, and 
does not attempt to deny that he kept the delivery order from the beginning 
of February until the 1 0th of March, without giving any intimation to 
the plaintiff that he had not made the transfer it required. — 
He says indeed that he kept expecting that plaintiff vxndd have 
called to ascertain the correctness of it. The plaintiff had received an 
answer that it was all right, when he sent the order. But if no such answer 
had been given, when he sent the order to the defendant's usual place of 
business, it was the defendant's duty if he would not accept it to return it 
with his reasons for not accepting it — instead of which we find him, the 
warehouse keeper, who was bound to give information respecting this salt to 
a person situated as the plaintiff was, advising Richardson ** to keep dark" 
upon the subject in his communications with the plaintiff. 

But we are told that all this took place afler Lawson had gone away, 
that therefore the defendant's silence and Richardson's concealment of the 
truth, did not place the plaintiff in a worse situation than he was, and that 
where the plaintiff is placed in no worse situation than he was before, the 
defendant is not liable. To this I answer that the plaintiff was placed in a 
very different situation by the defendant's not returning the order to him, 
and leading him to suppose that he had accepted it. If his order was 
accepted he had no claim whatever upon Lawson ; the business was closed, 
and he must be contented to look to the rise or fall of the salt in the market. 
But if his order had been returned to him, Lawson had gone but two or 
three days ; he was supposed to have taken funds with him. He might have 
followed and overtaken him. He had no right to do so, under the supposi* 
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lion that his delivery order was accepted, and therefore the defendant's 
conduct deprived him of that right. And in my opinion precludes the 
defendant from setting up this defence. 

But it has been objected that this question was left open to the Jury in 
GiUett vs. Hilly 2 Cromp & Mee, 536, before cited, where Lord Lyndkurst 
left it to them to decide whether there had been an acceptance by the 
defendant of the order for the delivery of the twenty sacks, and the Jury 
found for the plaintiff; and it is contended that that course should have 
been pursued by the Judge in this case — and therefore the verdict should be 
set aside, not on the ground that it is wrong, but because that course was 
not pursued. It must be recollected that on the presentation of the order 
in Gillett vs. Hill by the carman at the defendant's counting house, the 
defendant's foreman said that they had not more than five sacks to spare* 
and he might have that quantity. The carman then went away, leaving the 
order vnth the defendanVs foreman, and it was filed in the usual manner, on 
the same day the carman brought an order from the plaintiff (not by the 
vendor who signed the original order for the 20 sacks) to deliver 5 sacks ex. 
20 — which was accordingly delivered. Application was made on the following 
day for the remainder of the flour contained in the order, when the 
defendant's foreman said that the plaintiff should have it as soon as they 
cotild get any. Shortly after this another application was made, to which the 
answer was that the defendant had not any flour of the vendor's to deliver. 
Now this answer was by no means inconsistent with the answer already given, 
and it might well be lefl to the Jury to decide whether under all the 
circumstances, they deemed it an acceptance of the order. The Jury did so 
decide, and it appears to me that they must have so decided upon the 
principle of the order itself not having been returned, when the order 
was at first only accepted for part — and the ultimate refusal to comply with 
it was consistent with the answer first given ; and it makes this case a very 
strong one against the defendant. 

If the Judge had been more precise in his directions, and had told them 
what passed did amount to an acceptance of the order, I doubt if the verdict 
would have been set aside, and the expense of a new trial incurred on that 
ground alone. Vaughan,B. in giving his opinion upon the case, says : " Having 
received that order it was binding on them ; if they were not in a condition 
to comply with it, they should have communicated that fact when the order 
was delivered ; and if they had only five sacks they should have limited their 
acceptance of it to that amount, by endorsing it on the order." And this 
was said in a case where the defendants had told the carman who brought 
the order, on the delivery of it, that they had not more than five sacks. 

This case, then, which was decided upwards of twenty years ago, before 
such learned Judges as Lord Lyndhurst^ and Bayley and Vaughan, must be 
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considered as settling the law upon the subject, and fully to justify a Judge in 
stating to the Jury that the retention of that order by the defendant without 
making any objection to it, or informing him of any difficulty respecting it, 
was an acceptance of it. And are we to send such a case as this to another 
Jury when we find the defendant not only neglecting to give such notice, but 
joining in a plan to withhold information from the plaintiff on the subject, and 
advising Richardson to keep dark in his communications with the plaintiff. 

What has induced either Richardson or the defendant to pursue the path 
they have followed, I am at a loss to determine. Their path was a plain one : 
on the first notice of the ordet the defendant should have informed the plain- 
tiff that he could not accept it without authority from Richardson, for whom he 
held the goods, and not for Lawson, who had given the plaintiff the order ; and 
Richardson^s right could not have been affected, if he had comnmnicated 
to the plaintiff that he still claimed the salt to be retained for him, 
as he had signed no delivery order to Laivson, and had not been paid 
for it ; instead of which he informed the plaintiff that he had sold the salt 
to Lawson, and had been paid for it. They appear to have combined 
to deceive the plaintiff and to keep him dark on the subject. How far 
this may affect Richardson's right to look to the plaintiff it is unnecessary in 
this case to give an opinion ; but I am quite clear that Oxley, by withholding 
all information upon the order given in the beginning of February, until the 
10th of March, has precluded himself from setting up this defence, and 
that the Judge's charge to the Jury and their verdict upon it are both 
correct, and cannot be disturbed. 

Desbabbes, J. I am of the same opinion. 

This case was argued at very great length, and many authorities were cited 
in support of the rule, which do not touch the point upon which it appears 
to me the case entirely rests. It is not necessary for us to decide whether the 
defendant is liable to an action at the suit of Richardso?i, for the goods deposi- 
ted by him in the defendant's warehouse ; the question is whether defendant 
by any act of his has made himself liable to the plaintiff in the present action. 
It appears that Richardson beingthe owner of a cargo of salt, deposited it in 
the defendant's warehouse, and the defendant being the owner of another 
cargo, which had been placed in the warehouse of the defendant, it was 
agreed between them that either should sell the salt of the other with his 
own, whenever a sale could be effected. Richardson, in pursuance of this 
agreement, sold his own as well as the defendant's salt to Lawson on the 2d 
November, 1855, to be paid for by his notes, at six months. This fact was 
communicated to the defendant, who assented to the sale, and Lawson, on 
being called upon in December gave his promissory notes to Richardson for 
the price of both cargoes of salt, who then handed over to the defendant a8 

4 
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many of LawsorCs notes as the price of the salt belonging to him amounted to. 
Lawson at this time was in good credit and doing an extensive business in 
Halifax ; and although Richardsmi did not give him any delivery order for 
either of the cargoes of salt, the defendant after receiving Lawson's notes 
and probably then regarding him as owner of the property, obtained an order 
from Lawson on Richardson^ by way of collateral security, for the delivery 
to him of the identical salt which RicJiardson had previously sold Lawson 
as defendant's property. This order was accepted by Rickardsfm, who, says 
he, held that salt from that time under that order as the defendant's agent, 
and he further says that if Lawson had demanded a delivery order from him 
for the salt in defendant's warehouse he would have given it to him. By 
the terms of the sale Lawson was to pay the storage of the salt in 
the defendant's warehouse, after the expiration of a month ; he did not pay, 
but the defendant admits that Richardson told him Lawson was to pay it. 
Lawson at all events treated the property as his own, and there is no doubt 
from the testimony that Richardson as well as the defendant recognized his 
right to do so. On the 25th of January, Lawson sold the salt he had pur- 
chased from Richardson^ and which was then in the defendant's warehouse, 
to the plaintiff, and at the same tjme gave him a bill of parcels and a delivery 
order for it on the defendant. This order was presented by the plaintiff's 
clerk on the 1st February, at the office and to a clerk of defendant, he being 
absent, who said '* it was all right." The delivery order was left at the 
office of the defendant according to the usage of trade, and the plaintiff con- 
sidering the sale and transfer of the salt to him complete, effected an insurance 
upon it. There was no further communication between the plaintiff and 
defendant on the subject of the delivery order, until the 10th of March, 
when the defendant still having the order in his possession, informed the 
plaintiff for the first time since its presentment, that he would not comply 
with it, assigning as a reason that he required an order from Richardson^ 
who had given him instructions not to deliver the salt under Lawson^s order. 
Lawson it seems left the Province on the 30th or 31st of Jan., and has never 
since returned, and the plaintiff swears that within a fortnight after his de- 
parture Richardson came to his office, and in the course of conversation told 
him that Lawson had paid him lis. 3d. per hogshead for the salt, and 
asked the plaintiff what he would take for it. That he had several conver- 
sations with Richardson afterwards about the salt, who never at any time 
intimated to him there was any difficulty about it. The principal ground of 
defence, as appears from the report, was, " that the salt was placed with the 
defendant as a warehouseman, by Richardson^ the then owner ; that 
he never having been paid for the salt by Lawson^ to whom he had sold it, 
and the latter being insolvent, had a right to withhold the delivery of it, 
and that the defendant retained it by his direction." The learned Judge 
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before whom this cause was tried, told the Jury that Richardson, by his ad- 
missions to the plaintiff was precluded from alleging either that Lawson 
had not paid for the salt, or that it was not delivered to him, and ho also 
told them that irrespective of this the holding of the delivery order by the 
defendant without any notice or intimation to the plaintiff of any objection to 
it, was an acceptance of it, and that after this, though there was no transfer of 
the salt in his books, the defendant held it for the plaintiff, and whatever 
might be the case between Richardson, the original vendor, and his vendee, 
the defendant was estopped from setting up this defence. He had as it were 
attorned to the plaintiff', and could not now deny that it was his property. 
I am of opinion that the learned Judge was fully warranted by the evidence, 
in thus submitting the case to the Jury, and that there is no ground for set- 
ting aside the verdict which the Jury under his instructions have found. 
That the holding by the defendant of the delivery order from Lawson to the 
plaintiff, from February to March, particularly after the clerk of the defen- 
dant had said " it was all right," was an acceptance of it, I cannot entertain a 
doubt. It was, it appears to me, just as much an acceptance, as if in the 
language of Lord Ellenborough in Harvey v. Smith, " the defendant had 
written his name on the face of it." Having accepted the order, I do not 
think the defendant can be permitted to set up as a defence, a right of pro- 
perty in Richardson, for that would be inconsistent with his own previous 
act, nor do I think Richardson, after his admission to and repeated conversa- 
tions with the plaintiff, all tending to show that the sale and transfer of the 
salt, as between him and Lawson, was complete, can be permitted to show in 
this case, whatever he may do in an action between himself and the defendant, 
to allege the non-payment by, and the non-delivery to Lawson of this salt* 
If he could, there would be no security in mercantile transactions, which 
like all others in the common intercourse of life, must be conducted in good 
faith and with plain and straight-forward dealing. 

The case of Stonard v. Dunkin, 2 Camp. 344, bears a striking analogy to 
the present. There a written acknowledgement was given by the defendants, 
who were warehousemen to the plaintiff, that they held the malt on his ac- 
count. The defence set up was, that by the usage of trade remeasuring was 
necessary to a transfer of the malt, and that before remeasurement the 
seller becom<Js a bankrupt. But Lord Ellenborough said, " Whatever the 
rule may be between buyer and seller, it is clear the defendants cannot say to 
the plaintiff, the malt is not yours, after acknowledging to hold it oii his ac- 
count. By so doing they attorned to him, and I should entirely overset the 
security of mercantile dealings, were I now to sufier them to contest his 
title." So in this case, I think the defendant cannot be permitted to say to 
the plaintiff, the salt is not yours, after having accepted Lawson^s delivery 
order in favor of the plaintiff, and thereby acknowledging that he held it on 
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his account. Hawes v. Watson, 2 B. and C. 540, and Gosling v. Birnie, 7 
Bing. 339, are to the same effect. The latter was an action of trover for 
timber in the possession of the defendant as a wharfinger, and sold to the 
plaintijQf by one Ross, The defence was, that the timber belonged to one 
Allum, to whom it was alleged Ross had sold it before he sold it to the plain- 
tiff. It appeared that Ross had contracted to sell the timber in question 
then standing to Alluni, at a certain price, to be paid on the delivery of it at 
the defendant's wharf, and had marked it with the letter A. The timber 
was sent to the defendant's wharf, and he was apprised that it had been sold 
to Allum, who marked the whole of it. At this time £18 19s. was due from 
Ross to the defendant, for the cartage of the timber, which sum Allum, upon 
an order from Ross paid to the defendant's agent. Ross subsequently wrote 
to Allum that all the timber was at the defendant's wharf, and that unless 
the balance due in respect thereof were paid the next day, he would sell the 
timber again, and hold Ross responsible for any loss. The money not hav- 
ing been paid by that time, Ross sold the timber to the plaintiff, and gave a 
written order to the defendant to deliver it on receiving £18 19s. for the 
cartage. The defendant upon receiving the written order, and the £18 19s., 
said " Very well, I will hold the timber for you ;" and some time afterwards 
told the sawyers that the timber belonged to the plaintiff, and not to Allum, 
and ultimately delivered to the plaintiff a bill for wharfage, saying : " These 
are the only charges on your timber." A verdict having been found for the 
plaintiff, a rule nisi for a new trial was obtained on the ground that the 
title to the timber in dispute was clearly shown to be in Allum, under a prior 
contract in which there had been at least a part payment, and that, however 
the wharfinger might be responsible upon his acknowledgement or undertak- 
ing to the plaintiff in an action of assumpsit, he could not by such acknow- 
ledgement divest Allum of his property, or give the plaintiff any right to 
recover in an action of trover, where property alone was in question. — 
Tindall, C, J, says : " It is unnecessary to determine many of the ques- 
tions which have been argued, or to pursue closely all the decisions which 
have been referred to. This is an action of trover in which I agree that 
the question is whether the plaintiff can show the property to be in himself, 
as to which in the present case the defendant is estopped by his own admis- 
sions ; for unless they amount to an estoppel, the word estoppel may as well 
be blotted out from the law. The plaintiff is sent with an order to the defen- 
dant's wharf, the order is received, and the defendant says it is complied 
with. He afterwards tells his sawyers that the timber is not the property of 
Allum, but of the plaintiff, and ultimately sends the plaintiff certain charges, 
saying that those were the only charges in respect to his timber. The only 
question is, whether after this the defendant can set up the title for a third 
person, which is the less allowable, because at the time he made the admission 
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he was ftilly acquainted with the claim of Allum, The plaintiff having 
relied on these expressions, was entitled to suppose that the defendant kept 
the timber for him." 

This case sustains the principle laid down in Stonard v. Dunkiv, and 
shows that whatever may be the claim for a third person, the defendant has 
precluded himself by his own act from controverting the title of the plaintiff. 
The holding of the order from Lawson to the plaintiff, was, as I have already 
observed, unquestionably an acceptance of it, and it imposed on the defendant 
the obligation of delivering the property to the plaintiff, irrespective of any 
claim which Richardson may have had to it. If the defendant did not 
intend to accept the order, he ought immediately to have returned it to the 
plaintiff, knowing as he did that to complete the sale of such goods as it 
referred to, the usage was to deposit the delivery order with the warehouse- 
man ; yet with lull knowledge of that fact, and of all the circumstances con- 
nected with the sale from Richardson to Lawson, he kept Lawson^s order in 
his possession for upwards of a month, without giving the plaintiff the 
slightest intimation that it was not his intention to comply with it. Having 
done so, I think he is preclilded from saying that as Lawson did not pay for 
the property, and because a bankrupt, he is entitled to hold it for Richardson, 
who placed it in his hands. It is unnecessary for me to make any remark 
on the case of GUlett v. HUU to which his Lordship the Chief Justice has 
adverted, further than to say that it is another authority to show that where 
a wharfinger or warehouseman accepts an order lor the delivery of goods 
deposited with him, he thereby admits that he has such goods in his possession 
belonging to the person who draws the order, and cannot afterwards dispute 
the title of the person to whom he is required by the order to deliver the 
property. 

WiLKiNS, J. The facts of this case do not, in my judgment, warrant the 
positions which were laid down by the learned Judge who tried the cause, as 
to the conclusiveness of the evidence to which he referred in his instructions 
to the Jury. 

It may be, perhaps, that ]S all the facts untrammelled by the assumed con- 
clusiveness of a portion of them, had been left open, the Jury could not have 
arrived at any other conclusion than that which marks their verdict, though 
on this point 1 express no opinion ; yet if that verdict, instead of embodying 
the result of just inferences drawn from the whole of the facts, is a mere con- 
sequence recorded by them of legal positions, unadvisedly propounded by the 
learned Judge — we cannot sustain it without inflicting a positive injury on 
those suitors who will, hereafter, be concluded by the governing precedent of 
the judgment, founded upon it, that we are about to pronounce. 

It is this consideration alone that has overcome the diffidence which I 
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have felt in my present position, of conflict of judgment with that of his 
Lordship and my brethren, and made it imperative upon me thus to declare 
an opinion that 1 have formed strongly, but not hastily, and of the correct- 
ness of which I entertain no doubt — save that which arises from its not being 
in accordance with the opinions of those for whose discrimination and learn- 
ing I entertain the greatest respect. 

'I'he point of law involved in the learned Judge's direction — the doctrine 
of an estoppel in pais — has very recently formed the subject of two impor- 
tant decisions of the Courts of Queen's Bench, and Exchequer, not referred 
to in the argument, to which I shall hereafter advert. 

In the former of these — Freeman v. Cooke (2 Exch. 654, A. D. 1848) — 
Baron Parke recognizes the rule that was adopted in Pickard v. Sears, thus 
explaining the word * wilfully' which occurs in it. " By that term," he 
says, " we must understand, if not that the party represents that to be true 
which he knows to be false, at least that he means his representation to be 
acted upon, and that is acted upon accordingly ; and if, whatever a man's 
real intention may be, he so conducts himself that a reasonable man would 
take the representation to be true, and believe that it was meant that he 
should act upon it, and did act upon it as true, the party making the repre- 
sentation would be equally precluded from contesting its truth ; and conduct 
by negligence, or omission, when there is a duty cast upon a person, by 
usage of trade or otherwise, to disclose the truth, may often have the same 
effect." " As, for instance," he adds, ** a retiring partner omitting to 
inform his customers of the fact in the usual mode, that the continuing 
partners were no longer his authorized agents, is bound by all contracts made 
by them with third persons, on the faith of their being so authorized." 

Here we have combined the two ingredients of the now established rule, viz., 
first, the intention that the party affected by the neglect of the duty should 
act, which is inferred from the negative circumstance of the usual notice 
not being given ; and secondly, the acting by the third party, viz., his 
contracting with the continuing partners, as if they still continued to be the 
agents of the retired partner. And I am persuaded that no case can be found 
since the establishment of that rule, in which these two ingredients do not 
concur as matters of evidence, or of special finding by the Jury. 

The one is as essential as the other. The rule is further elucidated by 
the following remarks of the learned Barons, during the argument of 
Freeman v. Cooke, viz. : Baron Parke — " It would seem that the 
negligence must be in the nature of a neglect of some duty cast upon 
the party who is guilty of it. Alderson, B. " A person cannot be said 
to be culpable in rvot doing a particular thing, unless it is his duty to do it." 
Again, Baron Parke — " I think you will find that the person who makes a 
Statement on which another alters his position, is not estopped, unless 
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he so induces another to alter \i\% position that the fojmer tvould be responsible 
to him in an action for it" 

And, here it may be observed, that in the particular case under considera- 
tion there was no duty imposed by law upon Oxley to accept the order of 
Tunning^ or to give an explanation of it (although the learned Judge 
assumed it) is incontrovertibly shown by the decision in Lackington v. Ather* 
ton, 7 M. and Gr. 360, which turned upon the very point taken by the 
counsel for the defendant in Twining v. Oxley, viz., that there was no duty 
on the part of the defendant to accept the delivery oi'der, because the latter 
was the bailee of Richardson, and not of Lawson. 

The facts of the case in 7 M. and Gr. (and it is with the facts and the 
decision thereon and not with the form of the action that I am now 
dealing) were these : I shall put the parties to the transaction in that case in 
juxta position with the parties to the transaction in this, to show the complete 
application and bearing of the former to and upon the latter. 

" Certain deals were owned by one Ti7idall (Richardson,) who deposited 
them in his name in the docks of the W, 1, Company (in the hands of 
Oxley as his bailee) — Tindall (Richardson) afterwards sold to defendant 
(Laioson), who contracted to sell to the bankrupts (in that case, to Tunning in 
this.) A delivery order signed by the defendant (Lawson) was addressed to 
the Dock Company, (Oxley), which declared the order, saying that it could 
not be executed because, according to the practice of the Company, a delivery 
order from Tindall (Richardson) was required. (It will be seen, presently 
that the case did not in the slightest degree turn upon the particular grounds 
stated by the Dock Company for refusing, viz : the practice of the Company). 
And so, in this case, the defence which Oxley desired to set up, and was 
precluded from setting up, is, that he could not, and did not, accept Lawson's 
order in favor of Twining, because he required one from Richardson, whose 
bailee he says he was. The learned Judge who tried Lackington v. Atherton, 
was of opinion, as contended on the part of the defendant, that there had 
been no constructive delivery of the deals to the bankrupts, and that, as they 
were unpaid for, the defendant was entitled to stop them ; and he directed a 
nonsuit reserving leave to the plaintiff to move to enter a verdict for the 
amount claimed. A rule nisi was granted accordingly. 

Tindall, C. J. says : "The question is, was there a constructive delivery. 
The timber was deposited by Tindall with the Dock Company, and was 
entered in their books in his name. The defendant and Congreve who 
had purchased from Tindall, sold to the bankrupts, and gave them a 
delivery order. If that order had been in the name of Tindall all would 
have been right; there would have been a constructive delivery to the 
bankrupts, and the property would now have been vested in their assignees. 
But the delivery order was in the name of persons who were strangers to the 
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Company — namely, the defendant and Congreve, to whom there had been 
a sale by TindalL^* (And here let me pause and remark that if I shall be 
told that, under the circumstances of the case of Ttvining and Oxiey, 
neither the former nor Lawson, could be considered as a stranger to the 
latter, I answer, ** that is a consideration in which the Jury alone were 
competent to decide, and they have not passed on it.) Ck, Justice Tindall 
continues : ** The question is whether that order was a document which 
the Company were bound to obey. The Company were neither the servants 
nor the agents of the defendant and Congreve: they were the agents of 
Tindall ; and the order in question was in effect no order at all upon them." 
And Mr, Smith, arguendo for defendant, says : ** Oxley was neither the 
servant, nor the agent of Lawson ; he was the agent of Richardson,*^ whilst 
Ch, Jttstice Tindall, in my apprehension, furnishes an answer, and says : 
" the order in question was in effect no order at all upon Oxley,''* 

If it be said that there were peculiar facts in this case which distinguish 
it, in any view of them, from that to which I have just adverted, and that 
they indicated fraud, or collusion, or privity, varying the relations and 
duties of parties as between Richardson and Oxley, I answer, if it were so 
those facts were for the Jury, and not tor the Court to decide, and, in my 
judgment, the Jury should have been instructed to express their opinion 
upon them, before so strong a position as that of an estoppel was predicated 
upon them, in effect excluding them from consideration. 

Lackington v. Atherton decides that a warehouse keeper is not bound 
in respect of a duty arising out of usage of trade, to accept an order for 
delivery of goods, where that order comes, not from his own bailor, who 
placed those goods in his custody, but from a subsequent claimant whose 
agent or bailee in point of fact he was not. 

That that case does not turn upon the refusal of the Dock Company to 
execute the order, is evident from the fact of its not being alluded to by the 
counsel, or by the Court, whilst that supposition is excluded by the language of 
the latter in giving their judgments, especially by that of Mr, J, Erskine, who 
says : " But the Dock Company held the goods as the agents, not of the 
defendant's and Congreve, but of Tindall, and therefore the delivery order 
given to the bankrupts did not create the relation of principal and agent 
between the bankrupts and the Dock Company." 

Indeed, it follows, from the decision in Harman v. Anderson (2 Camp.) 
that, had the order been from Tindall, the refusal of the Dock Company 
would have been perfectly immaterial, because the mere delivery of his order 
without acceptance, would have created an obligation to accept, that would 
have operated as a constructive delivery of the goods to which it referred. — 
Lord Ellenborough*s language is : " After the order was delivered to the 
wharfinger, he was bound to hold the goods on account of the purchaser." 
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There is another point of view in which it is important to regard Lacking' 
ton y. Atherton, I mean in its bearings on the learned Judge's charge in 
Tunning v. Oxley, He told the Jury " that the circumstance of defendant 
having retained the delivery order without objection, was an acceptance of 
it, and that after this defendant held the salt for the plaintiff; and that 
defendant was estopped from setting up the defence that he withheld the 
goods by Richardson^s directions, — that he had, as it were, attorned to the 
plaintiff, and was precluded from denying that the salt was plaintiff's 
property." As the learned Judge has thus adopted the language of Lord 
EUenborough in Harman v. Anderson, it is probable that he had that case 
in his mind when he instructed the Jury ; but that case differs essentially 
from this in the respect that in the former the order was one which the 
warehouseman was indisputably bound to obey, and of which the very 
presentation created an obligation upon him to accept it; whilst in the 
latter whether there was or was not such an obligation on the part of the 
defendant, was in truth the very subject matter of the defence, dependent on 
circumstances to be passed upon by the Jury. 

To this distinction, I am persuaded, the learned Judge did not advert 
when he directed the Jury in Twining v. Oxley, and he was, therefore, 
misled by the seeming application of Harman v. Anderson, That case, 
however, is not, except as thus qualified, an authority, since the decision of 
Lackington v. Atherton, 

Ccltman, /., in giving judgment in the last mentioned case, says expressly : 
" Harman v. Anderson, certainly shows that the delivery of an order to a 
wharfinger will put an end to the right of a verdict to stop in transitu ; but 
there the wharfinger was bound to obey the order, which was not the case 
here:' 

Story^ in his work on Sales, ^ 340, adopts this distinction, and, referring 
to the case of Lackington v. Atherton, for his authority, thus enunciates the 
rule. " Where goods are in the warehouse of a third person, until he accept 
the order, or at least unless the order is one which he is bound to accept, and 
which is delivered to him, he is the bailee of the seller. This is what I 
understood the counsel for defendant in Tunning v. Oxley, to contend that 
Oxley was, in relation to Richardson. The learned Judge told the Jury 
that " the defendant's retaining the delivery order without objection, was an 
acceptance of it," but I think it was not sufficiently considered that that 
entirely depended on whether it was an order which Oxley was bound to 
obey, and that that order depended on the question (which was exclusively 
one of fact for the Jury) whether Oxley was, as respects the salt, the agent 
of Richardson or of Lawson, The learned Judge assumed that he was the 
agent of the latter. 

Unless Oacley was under a duty to accept the order in question, he was at 
liberty to treat it (u a riuUity ; and he so regarded it in point of fact. 

5 
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And here it occurs to me to make this observation. If Oxley spoke the 
truth, (and whether he did, or did not, or whether in relation to what he 
said, he contradicted himself, or was contradicted by others, is not for the 
Court to decide,) he was not bound to accept^ for he swears in these words : 
** I saw Richardson y three or four days after the order had been left, and 
told him of it. I asked if he had ever given any transfer of the property. 
He said he had not. I said, shall I deliver them on this order. He said, 
JYb, pointedly. Again, I refer to another part of Oxleifs testimony, subject, 
of coursCy to the qualification that I have already stated, on the point of his 
being, at the time of the transfer from Lawson to the plaintiff, the special 
bailee of Richardson. He says : " I took the salt in Jones's store for 
Richardson on storage. I had nothing to do with it." 

Supposing the Jury had passed on the whole evidence, freed from the 
estoppel, and had found that they believed that Oxley made these declara- 
tions in good faith, then it would have followed that he was the special 
bailee of Richardson in fact, and the legal consequences as established by 
Lackington and Atherton, would have followed also, viz. : that the delivery 
order of LawsoUy ia favor of the plaintiff, vxls not one that he was bound to 
obey. 

But,, according to the ruling of the learned Judge, he was from the con- 
clusiveness of his detaining the order, estopped from denying the assumed 
obligation of it, although he was not bound to obey it in point of law. Nay, 
more, if it be law that the order in question was one which by the usage of 
trade he was not bound to accept, then, according to the position laid down 
by the learned Judge, Oxley must be held, from the circumstance of his 
retaining an order which he was not bound to accept, to have actually attornedy 
or agreed to become the trustee of the stranger in whose favor that order was 
drawn. 

But the learned Judge told the Jury th-et Oxley was concluded by the 
representations made by Richardson to Twining, Let us then enquire what 
is the law respecting estoppels in pais. 

In the very recent case of Howard v. Hitdsony 2 Ellis v, Blackburn, Q. 
B. 1., Mr, Justice Crampton thus states the rule : " I think that every case 
in which we are to act upon, an estoppel must be brought within the princi- 
ples so accurately laid down in the elaborate judgment in Freeman v. Cookey 
and in the present case there is the want of the two great ingredients ; for 
it is not found that the defendant intended that the plaintiff should act on 
the faith of the representation, nor that the plaintiff did so act. 

Lord Campbell says : " I accede to the rule laid down in Pickhard v. 
SearSy and in Freeinan v. Cooke, If a party wilfully make a representation 
to another, meaning it to be acted upon, and it is so acted upony that gives 
rise to what is called an estoppel. It is not quite properly so called, but it 
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operates as a bar to receiving evidence contrary to that representation, as 
between those parties. The party setting up such a bar to the reception of 
the truth must show both that there was a wilful intent^ to make him act on 
the faith of the representation, and that he did so act. The plaintiff neither 
did any act which, if he had not believed that the defendant had the original 
warrant, he would not have done, nor refrained from doing any act which, if 
he had known that the defendant had only a copy^ he would have done.'' 

Erie, J. " The Jury have found that the defendant acted as if he had the 
original, and led the plaintiff to believe that he had it ; so that there was a 
representation. But did the plaintiff alter his position for the tvorse in conse- 
quence of the representation. 

The following note by the learned American lawyers, Hare and Wallace, is 
appended to the case last referred to. 

« The general principle established by the case in the text, that a declara- 
tion in pais shall not work an estoppel, unless it appear affirmatively that it 
was intended that the part^ for, or to whom it is made shall act on the faith 
of it, and that he actually did so act, is sustained by the general current of 
American authorities, of which he cites in loco a very large number. 

Using, then, the language of Lord Campbell in the latest case on this 
subject, I ask, " how does it appear that the plaintiff did any act which, if 
he had not believed that Ozley held the goods, as his trustees, he would not 
have done, or refrained from doing any act which, if he had known that 
Oxley denied, or refused so to hold them, he would have done ?" 

That question applies, of course, to the assumed conclusiveness of the 
admissions of Richardson, in conversation with Tunning, 

It has been appositely remarked by the defendant's counsel, in argument, 
that all these were made after Lawson left the Province, and Tunning's 
rights upere fixed. If the latter proved that he could have had, at the time 
when these representations were made, and when the order was retained, or 
afterwards, any practical recourse upon Lawson, and that he would have 
exercised it, if not thus misled, there would have existed in this case the 
second necessary ingredient of the rule of law. 

If the evidence raise any doubt about it, and the attention of the Jury 
had been called to it, and they had found the fact, of course it would have 
been now before us. But it is entirely wanting, in this case, and, in my 
apprehension, in the existing state of the English law we cannot supply it, 
or imagine it, or conjecture it. 

In what respect, I ask, does it appear, as a proved fact, that Tmning^s 
position was altered, or prejudiced, by RtchardsorCs declarations, or by 
Oxley*s withholding the order ? Is it, even, a fact apparent, or inferable, 
that a prudent and discreet man, in Twining^ s situation, if informed and 
convinced of Richardson^s paramount rights in relation to the salt — the 



86 TWINING V. OXLEY. 

•— ^— ^^-^i— ^^^Ml ■■™»l-l^--l — ■■■■!»■ IW. ■■■■■' ■-!■ [■[■■■.■■■M... ■ ■■ .M. ■ I I ■ ■■IMI-IIIM —M I II ■» i ■■ ■■■ — — ■ IM^ ■ I . ^, ll^l ■■»■ 

subject matter of this action — would have pursued LawsoUt or attempted 
any recourse upon him? On the contrary, would it be very unreasonable, if 
we may speculate at all, to consider that it would have been inconsistent with 
prudence to have pursued him, and thrown good money after lad ? Is it in 
proof that any one of the creditors of Lawson did, in point of fact, adopt 
that course, with a view to recover the money that he owed him ? 

Where, then, is the evidence of the second essential ingredient required 
by the English rule of law, to work an estoppel ? 

What would have been Twining's chance of success, if, adopting Baron 
Parkers test of the conclusiveness of admissions, he bad brought an action 
against Richardson for his misrepresentations, and given in evidence, to 
show that his position had been prejudiced, the facts in proof in this parti- 
cular case ? 

There is not a fojct on the Judge's minutes to sustain such an action. 

In conclusion, I cannot refrain from expressing an opinion, that, in every 
case, unless the fact be absolutely beyond question, where an estoppel in pais 
is sought to be raised, it ought to be distinctly put to the Jury to say 
whether the party who is to be affected conclusively by the representations, 
was induced to act, or to refrain from acting, to his prejudice, in consequence 
of them, and whether he did so act or refrain from acting, accordingly. 

Certain it is that in each of the three latest reported cases on this point, 
viz: Gregg v. WellSy (Ad. and Ellis 90) Freeman v. Cooke, and Howard 
V. Hudson, this course was pursued by the learned Judge who tried the 
cause. 

Without, then, adverting to the merits of this case, on which the Jury 
have not deliberated, I am of opinion that the rule nisi should be made 
absolute on the ground of misdirection, and I apprehend that, if the verdict 
be sustained, and this judgment shall hereafter be cited as a precedent to 
govern future cases, we shall be embarrassed by the then existing conflict 
between the English rule respecting conclusive admissions, as settled by the 
eases to which I have last referred, and a judgment of the Supreme Court 
of this Province, directly at variance with it. 
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GRANT V. GREELMAN, et. al 

Where three partners enter into a contract to perform a certain work as partners, 
and two of them, after the work has been commenced, exclude the third from all par- 
ticipation in it, the partner so excluded may sustain an action against them for 
such exclusion, while the work is still in progress. 

The measure of the damages in such case will be the profits that might reanonably 
be expected to result from the undertaking. 

This case was argued in Easter Term. 

The writ set out that the defendants were indebted to the plaintiff **for 
l]us, that in consideration that the plaintiff would transfer to them the ad- 
vantages of a tender he had made for performing certain work for the com- 
missioners for railroads, and allow them to take his place as contractors for 
the said work, the defendants agreed that they would provide the securities, 
and advance the monies necessary for obtaining and completing the contract, 
and that they and he would be jointly and equally interested in the undertak- 
ing, and severally perform certain allotted duties." And after setting out 
performance by the plaintiff, stated that the defendants had refused to carry 
their said promise and agreement into effect, and had denied the plaintiff any 
participation in the said contract, and had refused to allow the plaintiff to ful- 
fil his part thereof, whereby the plaintiff had been deprived of great profits, 
which would have arisen to him, had the agreement between the defendants 
and him been carried out ; and also had been put to great loss of time, and 
to much trouble and expense in the premises. 

To this there were several pleas. 

1. Alleged that the defendants did not agree with the plaintiff as stated in 
the writ. 

2. Alleged that though the plaintiff had put in a tender, it had been rejected 
by the conmiissioners on the ground that the plaintiff had not sufficient skill 
or resources to carry on the work ; and that the defendants at the instance 
of the plaintiff, and with the sanction of the commissioners, agreed to take 
the place of the plaintiff, who, therefore resigned his tender and contract to 
the defendants. That it was then agreed the profits and the losses should be 
equally divided among them. That the work is still in progress, and it is 
uncertain whether there will be any profit therefrom ; and that the plaintiff's 
performance of the duties imposed upon him by his agreement was prejudi- 
cial to the work. 

3. Specified the duties each of the parties were required to perform under 
their agreement. That the plaintiff's interference having been found prejudi- 
cial, the defendants being the contractors and responsible parties, forbade 
him to interfere in the work, and left his right to a %hare of the profits to be 
determined on the termination of the work. 
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4. Denies that the defendants re^ed to allow the plaintiff to participate 
in the contract, or to fulfil such parts thereof as he was competent and willing 
to do. 

The facts were as fbllows : 

The plaintiff who appeared to be a man of very limited means, tendered to 
take a contract on the railway for j£24,201. His tender was the lowest, 
but when called upon to give the securities, he was unable to obtain any. 
Subsequently the defendants agreed, upon his resigning and transferring his 
tender to them, to find securities to unite with him as co-partners, in finish- 
ing the contract and to share in the profits or losses thereof. A short agree- 
ment to that effect was drawn up by one of the defendants. Upon that 
agreement being signed the resignation and transfer took place. The defen- 
dants found securities for the completion of the contract, and the work com- 
mcncee. In consequence of differences arising between the plaintiff and 
defendants, the latter forbade the former to interfere further in the work, and 
was told in answer to his question whether they considered him as partner 
in the work — that he had neither part nor lot in the matter. They forbade 
the men to obey his orders, and stopped his credit. 

Evidence was that the contract would probably yield a profit of £2,000. 

There was a verdict for the plaintiff for £700, and a rule nisi to set it 
aside. For being 1st. Against law. 2ndly. Against evidence. Brdly. 
For misdirection. 4thly. For excessive damages. 5thly. For that Jury 
gave damages in respect of the full profits on the contract to the time of 
trial, and to the completion thereof. 

Attorney Gen, in support of the rule, contended, 1st. That this action 
"did not lie at common law. 2ndly. Supposing such an action could be 
maintained, the verdict could not be sustained, it being for a share of 
profits, and those profits were unascertainable till the completion of the 
contract — the work on which was still in progress. 

It was evident that the action was originally brought by the plaintiff, 
because he imagined the defendants intended to deny and contest the part- 
nership. But the admission by the pleas of the existence of such partner- 
ship had swept away his right of action. The sole ground on which plaintiff 
€Ui attempt to support himself, is, that defendants refused to allow him to 
perform the duties required of him by the articles of partnership. There is 
no precedent for such an action either in English or American reports. The 
cases in which one partner may sue another are summed up in Levy's Man. 
of Merc. Law, 147 ; Colly, on Partn. 147-9-157 ; Gow. on Partn. 70-77 ; 
13 East 7 ; 2 Stark N. P. 107. An action will lie for refusing to enter into 
partnership. 8 Stark N. P. 139. In 2 Cr. and M. 361, the general rule 
was stated that a partner could not maintain an action on a partnership 
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transaction so long as the partnership remained unadjusted, and the plaintiff 
was allowed to recover because it was a separate transaction. 10 Moore, 341 ; 
5 Q. B. 128. 3 Steph. Com. 533; 8 T. R. 145. (Bliss, J. Suppose three 
persons agree to charter a vessel to proceed to the West Indies — one of them 
contributing skill in the management of the ves&el, and the other two the funds; 
and the vessel being chartered, the two responsible parties refuse to allow the 
third to go in her as master in accordance with the original agreement, what 
remedy would he have ?) He would have one in the Court of Equity, but not 
in this Court. Levy's Man. Merc. Law, 149 ; Colly on Partn. ^ 4, p. 162 ; 
11 Ves. 168 ; 1 Swanst. 481 ; 9 Sim. 606 ; 16 Ves. 46. 

The verdict has been given for prospective damages. The Jury have 
included not only the supposed profits to the date of trial, but those profits 
that might possibly be realized on the completion of the work. Suppose the 
contractors are unable to finish their undertaking, or that unexpected obstacles 
in its progress arise ; are the defendants to be compelled to pay damages 
according to the profits which might be anticipated from the appearance of 
the work at the time of trial. 

Johnston, Q. C. The refusal of the defendants to acknowledge the plaintiff 
as a partner, was a wrong for which he could bring an action. If such be 
the case, the Jury are entitled to give damages for the wrong done by the 
defendants, though those damages might be merely nominal. The plaintiff in 
this case does not claim the profits, but they may be fairly given in evidence 
to show the amount of damage sustained by the plaintiff, in consequence of 
his not being recognized as a partner. It is said by the other side that this 
action is novel; but it is only so in its circumstances. No speculative 
enquiry is necessary. The defendant denied the plaintiff's right. The action 
was brought for that denial, and the subsequent admission by the pleas 
cannot affect the right of action. The question whether one partner can sue 
another on matters relative to the partnership funds, does not arise in this 
case. The defendants have done an unlawful act ; and it is for that unlawful 
act that they are now brought into Court. The plaintiff founded by his skill 
the partnership, and the defendants have dissolved that partnership by 
forcing him out. The partnership has no longer the benefit of his skill, and 
he has therefore a right to show what the profits would probably be if the 
work continues to be done as it had been done before his ejection. The 
uncertainty of the damages is the result of the defendants' own act. But a 
Jury is not precluded from estimating damages which from the nature of the 
case must be problematical, if those damages are the probable result of the 
defendants' acts. It was on that principle that the Jury lately estimated the 
damages in Ferguson v. Hyde, There the Jury thought that the injury 
sustained by plaintiff would probably deprive him of his accustomed means 
of livelihood, and gave damages to cover the probable loss he would sustain. 
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The eventual profit or loss, the termination or non-termination of the contract 
does not affect the plaintiff. He does not ask anything out of the partnership 
funds. Story on Partn. § 224 § 218 ; 28 E. L. & E. Rep. 142 ; 2 Stark 101 ; 
13 East 7 ; 6 M. & W. 119 ; 6 Sim. 333 ; 1 Ring. N. C, 399 ; Colly on 
Partn. 132. 

W, A. Johnston, Had the agreement been under seal, covenant would 
have lain. The Jury had sufficient data on which to calculate the damages. 
20 E. L. & E. Rep. 167. 28 ib. 557. 8 Mass. 462 ; 1 Ring N. C. 399 ; 
1 Colly on Partn. 132. 

/. W. Ritchie, replies — Is this partnership in existence or not ? If in 
existence the plaintiff can bring an action hereafter for his share in the pro- 
fits. For this action does not dissolve the partnership, and the damages 
are not for the profits. If the parties had refused to enter into partnership 
then this action could have been maintained, and plaintiff would have been 
entitled to recover damages. Rut here a partnership is constituted, and the 
plaintiff has become entitled to a portion of the profits. This action does 
not dissolve the partnership. If, therefore, any damages can be recovered 
they must be merely nominal, to be determined upon the completion of the 
contract. Story on Partn. ^ 321, 231, 232, 233. The Courts of common 
law cannot give a complete redress in cases like the present, Stor. Eq. Jur. 
663, 4, 5. Will Eq. Jur. 726 ; 1 Colly 589 ; Smith Merc. Law, 66. 

Atty, Genl, — This is not the case of a party being sued for not entering 
into partnership. The moment the partnership was formed there was a new 
status recognized by the law. Nothing has yet occurred to dissolve the 
partnership. The partners are one person in the eye of the law. The 
plaintiff is entitled to his share in the profi.ts on the termination of the con- 
tract — but not entitled to them until then. The action has been prema- 
turely brought. C. A. V. 

Bliss, J. The plaintiff in this case had obtained a verdict, and it comes 
before us on a rule nisi to set that verdict aside. 

The objections taken by the defendants' counsel are twofold. 

1. That the action itself is not maintainable on the principle that one part- 
ner cannot sue another while the partnership still subsists. And 

2. That the damages recovered are in fact partnership profits which 
so far is rather but a branch of the former objection. But beyond this it is 
urged that such profits are not and cannot be ascertained until the contract 
out of which they are to arise, has been completed. 

One of the reasons which is assigned for the principle, that one partner 
cannot sue another at law, but must have recourse to a Court of Equity for 
relief, is, that the parties cannot be examined on oath in a Court of law. 
This ground can no longer prevail — ^fbr now parties may be so examined 
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here. Another reason is that the complicated accounts between partners 
cannot be investigated and settled satisfactorily, in a Court of law ; but this 
too, can scarcely apply any longer with us, since our Legislature has given 
to us at all events a statutable capacity to discharge these duties and 
functions, as well as all others, which formerly could have been performed 
only by a Court of Chancery, which they have here abolished. Taking, 
however, that principle as still in force, I am of opinion that it has no 
applicability to such a case as the present, and that an action at law was the 
proper, if it was not the only, means by which the plaintiflf could obtain the 
redress which he seeks. We must look to the facts out of which the 
action has arisen. 

The plaintiff had made a tender for section No. 3. of the railway now 
in progress of construction, for £24,201, which tender was accepted. Some 
difficulty occurred respecting his sureties, when it was arranged between him 
and the defendants that the tender should be transferred to the latter, who 
were to stand in the place of the plaintiff; and that the contract under that 
tender should be made with them — the plaintiff being entitled to an equal inter- 
est with them in it. The contract was accordingly then made with the com- 
missioners of railways. A written agreement was then entered into between 
the plaintiff and the defendants, that having taken the contract No. 3, it 
was agreed that the profits and the losses of it should be equally divided 
between them — each of the three partners having some particular duties and 
management assigned to him ; that of the plaintiff being an oversight in 
procuring materials for the work. 

The work was commenced, and some progress had been made, when after 
a time the defendants directed the workmen to obey no longer the orders of 
the plaintiff, — denied that ho had any interest or concern in the business, 
asserting that no partnership existed between them, — and in fact excluded him 
from all management or interference in it. These are briefly the facts on 
which the plaintiff found and supports his right of action, and he complains 
that he had been thereby deprived of great promts which would have arisen to 
him from their agreement if it had been carried out, and has also been put to 
great loss of time and much expense. 

It should be added that the work under the contract was still being carried 
on by the defendants, when the action was brought, and also when the trial 
took place. 

This, then, is certainly not an action by one partner against the others 
during the continuance of the co-partnership, for a share of the profits of it 
— but an action by one who had formed a partnership with others, against 
them for excluding him from it, in breach of their agreement. And now 
that these facts have been proved, and a verdict has passed upon them for the 
plaintiff, the defendants, who have denied that the plaintiff was a partner, and 
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acting upon that denial have excluded him from all participation in the 
business, and the profits of it — set up this partnership as an objection to his 
right to sue them. The very statement appears to me to carry its own 
answer with it. 

The principle contended for by the defendants is intelligible enough where 
existence of the partnership is recognized ; and the plaintiff founds his 
claims upon that continued relationship of the parties to each other — but 
here the action is brought against the defendants for having wrongfully put an 
end to it. It is because the defendants will not allow the partnership to con- 
tinue, that the plaintiff is driven to this action to attain redress for that wrong, 
nor are the defendants after such conduct, as it appears to me, in a situation 
to assert its continuance. The breach of the agreement and the wrongful 
act of the defendants to the damage of the plaintiff, are the substantial causes 
of the action : that it relates to a partnership does not in any way affect his 
rights or his remedy, which are in this case just what they would be in any 
other, where there was a breach of contract, and damage thereby to a party. 
It is said he must resort to a Court of Chancery. I do not see how he can 
find there the redress to which he is entitled under such circumstances as 
these. 

Equity can enjoin the defendants from carrying on the partnership, and stay 
all further proceedings where a proper case is made out; it can dissolve the 
partnership ; it can appoint a receiver : but these are not what the plaintiff 
wants* How can it reinstate him in his rights, or recompense him for the 
loss he has sustained from the proceedings of which he complains ? This is 
the province of a Court of law alone. The case of Gcde^ et. al. v. Leikie, 2 
Stark, N. P. C. 207, appears in principle like this. The plaintiffs, who were 
booksellers and publishers, had entered into an agreement with the defendant, 
by which the latter was to supply the manuscript of a certain literary work, 
to be published at the expense of the plaintiffs, the profits to be divided 
between the two parties. After the printing had gone on to some 
extent, the defendant on some frivolous pretences declined to supply 
any flirther materials. For this the plaintiffs brought their action. It was 
objected for the defendant, as here, that the action was not maintainable, 
since it was brought by one partner against another to recover partnership 
profits. Lord BUlenborough overruled this, saying the action was not 
brought to recover partnership profits, but for not contributing his labours to 
the attainment of profits to be subsequently divided between the parties. But 
he added that he had known similar actions brought in several cases ; for 
instance, actions for not entering into partnership according to an agreement. 
Now what sound distinction can be drawn between a wrongful withdrawing from 
a co-partnership by one of the partners to the injury of the others, as that case 
was, Bind an exclusion of one, by the other partners. If the defendant in the 
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case just cited, had gone a step further, and had notwithstanding his agreement, 
not merely refused to supply the manuscript, but had himself published 
the work, and on his own sole account, that would have but made the wrong 
done the other the greater, and more striking. The action would still in 
justice have been maintainable. Yet that would have been in effect 
precisely this case. It would have been the exclusion of the plain- 
tiff from the benefit of the work which was by agreement to have been 
a partnership transaction ; and carrying it on by the one partner after the 
other had been so excluded from a participation in it. Herring v. Tom' 
linct 28 Law and Eq. Rep. 142, is such a case as Lord Ettenborough in the 
case he has alluded to. It was an action for breach of contract to take 
plaintiff as a partner. Now again, what is the distinction between that 
ease and the present ? The agreement there constituted a partnership, and 
in violation of it, one refused to admit the other. Is it not equally an 
exclusion of one by the other, whatever term may be used — the same in 
effect and in its consequences the same ? And whether the agreement by 
which a partnership is formed, is violated, and the plaintiff thereby deprived 
of the rights and benefits to which he was entitled, under it, in the very 
outset, or after the business has commenced and more or less advanced, 
cannot I conceive make the slightest difference as to the right of action. 
If the plaintiff cannot sue here, neither could he in the other case. It is 
equally in both the case of one partner sueing another — and the profits of 
the partnership are as much the object of inquiry in the one case as in the 
other. The difficulty of ascertaining the amount of damage must always 
exist in such cases : but that can offer no ground of objection to the right of 
actioB. The defendants, indeed, can with little reason allege it, when it is 
their own wrongful act which creates the difficulty. Nor is it correct 
to say that the damages recovered are partnership profits. They are not 
considered as such, nor payable out of the partnership funds — but from the 
deAis. personally. It is true that the partnership being thus wrongfully inter- 
rupted, the measure of damages which the plaintiff has sustained, must una- 
voidably be sought for in the profit which he would probably have derived from 
that contract, in which they were all to have equally participated. But the 
same estimate of damages must be followed in other cases. Suppose, for 
instance, these railway contractors had agreed to sublet the work to a 
stranger, and had afterwards broken that agreement. There it would be ne- 
cessary, just as here, to look to the profits of the undertaking, in order to 
estimate the damage sustained ; and the difficulty of ascertaining them could 
be no answer to the action. 

The damages resulting from a breach of contract are no doubt in many 
eases matter of much difficulty. They must be made out by such fair and rea- 
sonable proof as the nature of the case will admit. And the evidence of the 
value of the contract in which the parties were engaged, and the profits to be 
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derived from it, which have been thought sufficient by the Jury to enable them 
to find their verdict, appears to be just that which should be laid before them. 
In Herring v. Toniline, 28 Law and Eq. Rep. 107, already cited, Lord 
Campbell says with regard to the damage : " The plaintiiF was not entitled 
to all the money he had laid out, but merely to the profits he vxmld have 
derived, McNeil v. Reid^ Moore and Scott, P. 89, is still more applicable on 
this point. The defendant, one of several partners, agreed with plaintiff to 
take him into partnership, but subsequently refused to fulfil his promise. 
The plaintiff had been offered the command of an East Indiaman, which he 
had abandoned that he might accept the defendant's offer. It was objected, 
among other grounds, that the abandonment of this offer did not properly 
constitute an item in the estimate of damages, and that the profits of the 
partnership was alone the true criterion of their amount, of which it was 
said there was no evidence. Tne Court appears to have assented to this rule. 
They admit that the question of damages was a difficult one, and support the 
admission of the evidence respecting the abandonment of the East Indiaman, 
on the ground of its affording proof of the value of the partnership itself as 
estimated by the parties. Tindall, Ch. Justice^ observed : " that the defen- 
dant made no attempt to show by evidence that the profits (which it was con- 
tended would be the true criterion of damages) were such as not to warrant 
80 large an amount." So that it was thus decided in effect, that what is 
here objected to as not being the legitimate evidence of damages, was the 
true, and indeed the only evidence which could be properly given in such a 
case. 

I am of opinion, therefore, that the rule nisi to set aside the verdict must 
be discharged. 

Desbarbes, J. This was an action to recover damages against the defen- 
dants for denying the plaintiff a participation in a contract entered into 
between the defendants and the railroad commissioners, for certain work 
which the plaintiff and the defendants by a subsequent agreement between 
themselves agreed to perform in partnership. My first impression at the 
trial, was, that the action would not lie, inasmuch as it appeared to be 
brought by one partner against his co-partners, to recover his share of profits 
unascertained, arising on a contract not completed, and yet existing, on the 
ground of his exclusion from it ; but on a more careful consideration of 
the case, and the law applicable to it, I am of opinion that the action 
can be sustained. That one partner cannot sue another in a Court of com- 
mon law for the profits of the partnership before an adjustment is made, and 
a balance struck, is a principle which cannot be disputed ; but it does not 
follow ihat one partner may not sue another for the non-observance or breach 
of an express stipulation in the partnership agreement— such as is com- 
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plained of in the present case. It is laid down in Story on partnership, ^ 
218, " That wherever there is an express stipulation in the partnership arti- 
cles, which is violated by any partner, an action at law, either assumpsit or 
covenant, as the case may require, will ordinarily lie for the breach thereof/' 
By the co-partnership agreement entered into here, certain specific duties were 
assigned to each of the patners, viz : ** the plaintiff was to have an over- 
sight in procuring materials for the work ; Tapper was to keep an account of 
the money expended ; and Creelman was to draw the money and make the 
necessary purchases that might be required in Halifax " 

Now this action is brought against the defendants for refusing to allow the 
plaintiff to fiilfil his part of this agreement ; in other words for not permit- 
ting him to have an oversight in procuring materials for the work contracted 
for with the railroad commissioners ; whereby he says he has been deprived of 
great profits which would have arisen to him had the agreement between 
the defendants and himself been carried out ; and has also been put to 
great loss of time and to much expense in the premises. The object, then, 
was not to recover his share of the profits, es nomine , that have arisen or 
may arise from the contract with the railroad commissioners, but to recover 
damages for the violation of that express stipulation in the agreement 
between the plaintiff and defendants, to which I have referred. For that I 
think an action will lie, and for that the plaintiff is entitled to recover, 
because there is abundant evidence to show that he was most improperly and 
unwarrantably excluded from the work by the defendants. The case of Gale 
and another v. LeiHe, 2 Starkie 107, to which my brother Bliss has referred, 
has a strong bearing on this. There, as in this case, it was objected for the 
defendant that the action was not maintainable, since it was brought by one 
partner against another in order to recover the partnership profits. Lord Ellen- 
borough in overruling the objection, said : ** The action is not brought against 
the defendant to recover partnership profits, but for not contributing his 
labor towards the attainment of profits to be subsequently divided between 
the parties." If an action, then, may be brought by one partner against 
another, for not contributing his labour towards the attainment of profits to 
be subsequently divided, surely an action may be maintained against a partner 
who will not permit another to perform labor especially allotted to him by 
the co-partnership agreement for the same end. That is precisely this case. 
It is a wrong for which the plaintiff is entitled to seek redress in this Court, 
and for which it appears to me he cannot so effectually obtain it in any other : 
for the relief which a Court of Equity could give him for his exclusion from 
the partnership, is not what he desires. The Jury, under the instructions I 
gave them, found a verdict for the plaintiff, for damages equal to what they 
conceived the probable amouift of his share of the profits on the contract 
would be, taking I presume as a basis of calculation the prices specified in 
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the tender accepted by the railway commissioners, and for which the con« 
tract was entered into, and the prices for which it appeared the work, so far 
as it had been proceeded in, had actually been performed. In thus submit- 
ting the case to them, it wag not I confess without some doubt resting on 
my own mind whether I was right in doing so; although I may say I 
thought and still think it was a case which, under all the circumstances 
proved, demanded damages of no small amount to compensate the plaintiff 
for the wrong he had received at the defendants' bands. The great object 
of the plaintiff's counsel throughout the trial, was, to prove what the proba- 
ble amount of profit on the contract would be, as a measure for the damages 
which the Jury were asked to give ; but the defendants did not attempt to 
produce any testimony to show that the plaintiff's witnesses were mistaken in 
their calculations, or had over-estimated the profits that were likely to accrue 
on the contract; on the contrary they were contented to rest their defence on 
the plaintiff's own evidence : and having done so, the question now is, whether 
the verdict can be sustained, or whether we must set it aside because it was 
given for what was intended to cover the plaintiff's share of profits, resulting 
on this contract. The case of McNeil v. Reidy 2 Moore and Scott 89, 
remove the doubt I had entertained as to the propnety of my instructions 
to the Jury on the subject of damages, and shows they were warranted in 
finding as they did. I am of opinion that the rule for setting aside the ver- 
dict must be discharged. 
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Where defendant was directed by one Martinez to charter a vessel from Liverpool for 
Madeira and Demerara, and to load it with lumber; and defendant charters afveasel 
** from Liverpool to Madeira, calling on her way at the Western Islands, and if required 
at one of the Canary Islands, and from thence to Madeira, Demerara, West Indies and 
back to Liverpool," and makes the cargo deliverable to one Bernes as agent of Marti- 
nez, and directs the master, who was also part owner of the vessel, that on his arrival 
at Fayal, Bernes would instruct him where to go, and executes a bond for the payment 
of the freight of such voyage as surety for Martinez ; and the master and Bernes after 
arriving at Fayal, where part of the cargo was sold, agree to sail for Lisbon, where 
the residue of the cargo was sold, and in consequence of the delay thus occasioned 
Martinez repudiates the contract, held that defendant having received the proceeds 
of the cargo sold at Lisbon, was personally liable though the voyage had not been 
performed. 

Held also that the evidence of a part owner who had sold out his share in the vessel, 
only a day or two previous to his examination, was admissible 

When the verdict of the Jury is for a larger amount than is claimed by the plaintiff 
the Court will not allow him to enter a judgment for that amount, but will give him 
leave either to remit the excess, or grant him a new trial. 

This case was argued in April Term last. 

The writ set out bond from defendant to plaintiff in the penal sum of 
£1000, subject to a condition for the avoidance thereof, on payment by one 
Joze M. BerneSy of freight or hire of the Barque Annie, as covenanted to be 
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paid by a charter party of same date. There were also covenants charging 
defendant as indebted to plaintiff in the same sum for freight. The claim 
was for £1000. The writ was served out in August, 1854. 
The pleas were 

1. Non est factum. 

2. That defendant signed the bond as surety for J. M. BerneSj for payment 
of certain voyages which plaintiffs did not perform, and that freight therefore 
was not earned. 

3. That plaintiffs and Bernes changed the voyage, and thereby the surety 
was discharged. 

4. Not indebted to plaintiffs for the hire of the vessel. 

5 That defendant did not hire barque from plaintiff. 

There was a verdict for plaintiffs for £1225 and a rule nisi to set aside 
verdict. 

1. For improper reception of evidence. 

2. For misdirection. 

3. Became verdict was against law and evidence. 

4. Because damages given were greater than were justified by the evidenoCr 
and greater than alaimed by the plaintifis. 

The facte appeared to be as follows: J, F, Martinez, a merchant of 
Madehra, wrote to defendant in June, 1854, requesting him to procure a 
cargo of lumber for a vessel of about 110 tons — which he designed to send 
to Liverpool. In answer Barss wrote, 12th July, that he was obtaining the 
cargo according to directions. On 7th September Martinez writes to Barss 
that he had changed the destination of the vessel, and requests Barss to 
charter a vessel to take a cargo to Madeira, thence to Demerara, where the 
charter was to terminate, at about £500 or £600 for the voyage; and 
directs him to draw on J, Scott in London, or Winter 4* Preston at Deme- 
rara, for the amount of the shipment. Shortly after this, Joze M, Bernes^ 
who appears to have been known to Barss by former transactions as an agent 
of MartineZf arrives, and on the 10th October the charter paHy is executed 
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by plaintiffs and Joze M, Berries, In this instrument plaintiffs are described 
as owners of the barque ** Annie," and Joze M. Bernes describes himself 
as acting for and on behalf of Senor Joas Freitas MartinaSj Madeira 
Merchant. The voyage to be performed is thus expressed : 

** A voyage from the port of Liverpool, aforesaid, via Port Med- 
way in the County aforesaid, to load with lumber to the Island of 
Madeira, and on her way there calling at the Western Islands, and, if 
required, one of the Canary Islands, and from thence to Madeira, Demerara, 
West Indies, and back to Liverpool, aforesaid, for $1100 per month." 

The bond on which action is brought was made contemporaneously 
with this charter party. 

On the 31st October the bill of lading of the lumber was signed by 
Thomas Bay, the master of the vessel, and who, as appears by his examina- 
tion, was then a part owner, having become interested in the vessel after the 
execution of the charter party. This bill of lading made the property therein 
mentioned deliverable to Joze M, Bernes, or his assigns, he or they paying 
freight for said goods as per charter party. On the same day Barss writes 
Martinez, enclosing bill of lading and account current, and states his having 
drawn on Winter ^ Prestmi, in consequence of Martinez having forgotton 
to give address of Mr. Scott in London. 

About this time Thomas Day says : " Defendant told me the vessel was 
going to Eayal. I saw the bill of lading was filled up for Maderia, and 
I asked him how it was she was going to Fayal. He told me the vessel 
would call at Fayal first, and then I was to be instructed by the supercargo, 
Joze M. Bernes, His words were ; " This young man will tell you when 
you get there where to go next." The vessel sailed on the 5th November, and 
arrived at Fayal about the 24th November. Bernes sold there about 53 M. 
pine lumber, and received American gold for it. Bernes then requested 
Day to go to Lisbon, but Day, who had the charter party with him, refused, 
because " it was not according to the charter party." Day, however, was 
subsequently persuaded to go to Lisbon. They appear to have remained ten 
days at Fayal, and to have been ten days on the voyage to Lisbon. On the 
arrival at Lisbon, Bernes sold the rest of the cargo, and deposited the money 
in his agent's hands. 

The vessel was detained eight weeks at Lisbon, and took two and a half 
days to go from thence to Maderia. The delay thus occasioned, made Mar^ 
tinez, who had thereby lost the opportunity of sending her with emigrants to 
Demerara, repudiate the contract. But he seemed to have been willing to have 
ratified it, notwithstanding, if JDa^ would have agreed to take passengers to Kio 
instead of Demerara. This Day refused to do, and the vessel after remain- 
ing four days at Maderia, sailed for Halifax, and arrived here after a voyage 
of thirty-six or thirty-seven days. Martinez did not receive the proceeds of 
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the cargo, but it was held by his agents and placed to Barss's credit by his 
direction, and was received by the latter after this action was commenced. 



Ritchie in support of rule. There was no misunderstanding as to the 
respective rights and liabilities of the parties, when charter party was 
signed : then Bernes was recognized as agent of Martinez, who enters into 
contract with Mulkall to charter a vessel to go to Madeira, calling at the 
Western Islands, and, if required, at the Canaries ; and Barss binds him- 
self, if the voyage be performed, to secure the payment of the freight. But 
Bernes and Day afterwards agree to go on a diflPercnt voyage. Though there 
is this alteration of the voyage made by the master, who is not only master 
of the vessel, but also part owner himself, and having a copy of the charter 
party and cognizant of all the facts — the plaintiffs claim that Barss should 
pay the amount of the indemnity. The voyage to Lisbon was an entirely 
new voyage, never contemplated nor sanctioned by Barss, (Bliss, J. Was 
-not the reception of the proceeds by Barss a recognition ?) It would at 
most make him liable for the freight of the goods to Lisbon. The proceeds 
of that cargo were obtained by Barss, to reimburse himself for its purchase. 
Barss cannot be made liable for any new voyage entered into alter the ves- 
sel arrived at Lisbon. Bernes never was the agent of Barss, (Bliss, J. 
Did he not recognize him as such when he took the proceeds of the cargo 
^d by him ?) I think not. The contract was for a round voyage, and the 
deviation entirely destroyed its character. 

The general rule is well established that a surety is discharged, if the 
contract with the principal is in any way changed. Smith Merc. Law, 553,4, 
6 ; 5 B. & C. 269 ; 3 Madd. 221 ; 6 Beav. 110 ; 4 Bing 464 ; 5 Bing. 485. 
But it is argued that Barss is liable because he exceeded the authority given 
him by Martinez, If that were the case this is not the proper action. It 
is here sought to charge defendant as principal, if he could be made Hable, 
in consequence of his going beyond the scope of his instructions. It ought 
therefore to be a special action on the case, 16 Mass. 461 ; 3 B. and Ad. 
115. 

Day was not a competent witness. In his testimony he stated that after 
the charter party and before bill of lading was signed, he became part owner 
of the vessel, was so during the voyage, and remained so stilL ** I expected 
to receive one fourth of the profits of the vessel in that voyage.'' Have you 
been paid the profits of that voyage? "There were no profits of the 
voyage — I sold out — I sold out last Saturday." Have you received the 
money ? " That is my business. I have not received the money yet. — 
I think it was £250 I sold out for. I was not interested in this action 
when it was commenced." This examination was taken on 18th Dec, 1854. 
Thou^ Mtdhall et. al, were the proper parties to bring suit, the contract being 

7 
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entered into with them, yet after the amount was recovered, he could bring suit 
against them for his proportion. By. & Moody, 29; 6 Bing. 394; 2 ib. 133. 
The verdict is for a greater sum than the damage claimed on the writ ; there 
must be a reduction to that extent. It is true there may be an amendment 
of the writ by increasing the damage in it ; but it can only be done on con- 
dition of a new trial. 2. T. R. 132 ; 5 Scott, N. R. 837 ; 4 M. and S 94. 

Johnston, Q. C If Barss should be really interested, then the action is 
rightly brought. We have sufficient testimony without Day's to render 
Barss personally responsible. There are the letters from Martinez to 
BarsSj and the answers to those letters. The letter of 4th June from Mar- 
tinez to Barss proves that there had been previous dealings between them. 
In that of 7th Dec. he is desired to hire a vessel for the round voyage, termi- 
nating at Demerara, the freight of which to be between £500 and £600. The 
letter of 7 th Oct. notified Martinez of the purchase of cargo, and of master's 
intention to draw on Scott for payment. Thus far Barss is authorised by Mar' 
tinez and by Martinez alone. If that vessel had sailed with the cargo direct 
to Madeira, the moment the cargo left, it would have been Martinez^ and 
Barss would have nothing more to do with it except to get paid for it. 
But the bill of lading was diverse from the charter party, which was to 
deliver at Madeira to Martinez, while the bill of lading and the instructions 
of Barss made the cargo deliverable to Bernes, If Barss had acted up to 
his instructions there would have been no difficulty. But he has made sin- 
gular deviations from those instructions, making the cargo deliverable to 
Bernes as agent of Martinez, instead being deliverable to Martinez, 
Instead of proceeding to Madeira the vessel was to call at the Western 
Islands ; instead of terminating at Demerara, it was made to terminate at 
Liverpool. 

Barss has dealt with this property as his own — Davidson states that he 
bought the cargo in his own name. The proceeds of the cargo got into the 
hands of persons in Lisbon who held them to Barss* s order. He takes those 
proceeds, and as they exceed the amount of the original invoice, it is evident 
he does not take them merely to reimburse himself. The moment he takes 
those proceeds he recognizes a complete change of circumstances, and ratifies 
them. Barss is something more than a mere agent, for he is the owner of 
the goods. If he had been a mere agent exceeding his authority, 
there would be some weight in the objection that this should be a special 
action. But when Martinez repudiates the whole transaction, then Barss 
accepts it as his own. Bernes is not our mark — he was acting as agent of 
Martinez ; the moment Martinez is put out of the case, Bernes goes out 
with him. (Buss, J. The transaction seems to me to have been intended 
to have a double aspect. Barss feeling that he had gone beyond his orders, 
was willing, if Martinez would assume it, that he should do so, otherwise 
that then he, Barss, would do so himself, and puts himself in a position to 
.obtain the proceeds.) 
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We can recover on bond, for Bernes was authorized by Barss to deviate, 
and at all events Barss has recognized, ratified and adopted the deviation, 
by receiving proceeds at Lisbon. 

If an agent, exceeding his authority, has any interest in the transaction, 
he is personally responsible. Addison on Con. 450 ; 3 D. and Ry. 503. 

A partner, or part owner, may be released so as to make him a competent 
witness. 8 Jurist, 6 ; 4 B. and Ad. 760 ; 2 M. and W. 199. 

Nothing is more purely formal than that poi tion of the writ in which 
damages are claimed. No prejudice or injustice can be done to the other 
side by allowing an amendment, at any time, of a part of the writ, which 
can never mislead the defendant or his Counsel. Courts are extremely 
liberal in permitting amendments to be made. Archb. Pract. (1853) 269, 
560 ; 1 Scott 515 ; 16 Eng. R. 257 ; ib. 451. 

Ritchie, It is only in cases where a party acting as agent and exceeding 
his authority, uses language in the contract which can render him personally 
responsible, that the Court will make him so. Story on Agency ; Jenkins v. 
Henderson; 13 Jurist, 763. 

It is true that amendments are allowed now which formerly were not, but 
there is no change as regards the terms on which amendments may be made. 
No new terms are imposed, no old ones done away with. The same reasons 
for imposing terms exist now as heretofore, and courts only grant such 
amendments on such terms as they think just. A party may be thrown off 
his guard by the amount claimed in the writ, as in this very case where a 
party goes upon a bond, and upon the bond only, and afterwards failing in 
that, attempts to sustain a verdict for a larger sum upon an implied contract. 
(Buss, J. If this was a mere application to amend and nothing else, it 
would stand on a different ground.) Had Day performed the voyage specified 
in charter party, Barss would have been liable. His going to Lisbon could 
not have been in consequence of verbal instruction from Barss to Bernes, 
for he at first refused to go, stating it was not in his charter. But it is said 
there has been a ratification of the acts of Day and Barss, by the reception 
of the proceeds of the voyage. The action was brought in August, 1854, 
and the account of sales appear only to have been received in November, 
1854. Defendant did not receive the proceeds of cargo till after suit was 
commenced. (Buss, J. Facts may be given in evidence, though occurring 
after the action is brought, if they are the developement of that existing at 
the time such action is commenced, and prove and ratify its existence.) It 
is admitted that Barss by taking proceeds of cargo renders himself liable for 
the freight due thereon. (Buss, J. The freight was not merely the charge 
or price of taking goods to Lisbon, but the further expenses incurred in con- 
sequence thereof, and that freight in this case means all the freight under the 
diarter party.) That could hardly be. There might have been more than one 
shipper. Barss might only have been shipper of part of the cargo. Would 
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the other shipper by taking part sold at Fayai, render himself liable for the 
rest of the voyage ? C. A. V. 

Bliss, J. This case was argued before my brothers Dodd and D£Sbarbe8, 
and myself. 

It appears that Martinez^ a foreign merchant, residing at Madeira, had 
requested the defendant to charter a vessel, capable of bringing a certain 
cargo of lumber, which he specified, and which defendant was to put on 
board the vessel^ and send to him to Madeira, from which place the vessel 
itself was to proceed to Demerara. The defendant chartered from the plaintiff 
the barque ** Annie," and loaded her with a cargo of lumber ; but instead of 
confining himself wrthin the sum limited by Martinez, which was £500 or 
-£600 for the whole voyage round, he engaged the "Annie" at SHOO a month, 
which might be, and it is proved, was, an amount far exceeding the sum 
named. The charter party was made between the plaintiffs and Joze M, 
Bernes-^yfho it seems had been introduced to the defendant by Martinez, 
and though it is stated in the body of it, to be made with Bernes for and 
on behalf of Martinez, the covenants are with Bernes individually, and he 
executed it in his own name. And the engagement, which was to Madeira and 
Demerara, contains a stipulation that the vessel on her way was to call at 
the Western Islands, and if required, one of the Canary Islands, the defen- 
dant himself executing a bond to the plaintiffs in the penal sum of £1000, 
conditioned for the payment by Bernes of the freight stated in the charter 
party. 

Now, so far, all might have been done by the defendant, whether in strict 
conformity with his instructions or not, under a belief that he was authorized 
by them, though in what way or why Bernes was thus connected with the 
transaction does not very clearly appear. There are other circumstances, 
however, which load us to doubt whether the defendant could have had an 
eye solely to the interest of Martinez in this matter. He had purchased the 
cargo and shipped it, but the bill of lading which he took, made that cargo 
deliverable at Madeira, not to Martinez^ but to Bernes, who went in the ves- 
sel as the supercargo, (so he was called by the defendant) who told the mas- 
ter the vessel was going to Fayal ; and when he was asked how that was, as 
the bill of lading was filled up for Madeira, the defendant replied that she 
would first call at Fayal, and when he got there, Bernes would tell him where 
to go next. The vessel accordingly did sail to Fayal, where the deck load 
of lumber was sold by Bernes for cash. While at Fayal Bernes appeared 
undecided where next to go. He finally directed the master to proceed to 
Lisbon. This was a manifest deviation from the charter party, and the mas- 
ter was reluctant to comply with it ; but at last he yielded to the urgent 
request of Bernes, who said he knew it was not according to the charter 
party, but providing the master would go, it was the place appointed for 
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him. Now this could only mean that it had been so appointed by the defen- 
dant, for most assuredly it had not been so appointed by Martinez, as the 
sequel of the transaction shews. The master then having been directed to 
follow Bernes* further orders, and this deviation being by his order, it becomes 
thus the act of the defendant himself. Indeed, it appears to me that we can- 
not now hesitate to consider the defendant himself the principal in this busi- 
ness, and that Bernes was acting as his agent in it. And this view of the case, 
which may be collected from the circumstances already stated, is more strongly 
Gonfinned by all that followed. The vessel went to Lisbon, and there the whole 
cargo was sold by BerneSn the proceeds being left in the hands of the agent 
who sold it. From that port the vessel sailed to the Island of Madeira, for 
which the cargo was originally shipped. There Martinez at once repudiated 
the charter party, and washed his hands of the whole affair. He appears from 
his letter of the 6th February to have been struck with the fact which has 
been already mentioned, a singular one no doubt, that the bill of lading had 
been made to the order of Bernes, and remarks truly that there seems to be 
a mystery in the business, and tells him that his not sending the vessel direct 
to Madeira had put an end to his arrangements for sending her on to 
Demerara. Now how does the defendant act under this state of things. If 
Bernes was not his own agent in all this, he was the agent of Martinez, as in 
the charter party he seems to be called. If he were the agent of Martinez, 
and this indirect voyage, and deviation to Lisbon, and the sale of the cargo 
there was his doing alone, Martinez could not have cast off his previously 
incurred responsibility to the defendant, and repudiated the transactions 
which the latter had entered into on his account. But Martinez does so, 
and puts it upon the fact of the defendant not sending the vessel direct to 
Madeira, which, he says, was " very bad." The defendant submits to it all. 
He does not, so far as we can see, remonstrate or object, or indeed seem 
surprised at what occurred; in fact he acquiesced in it in the fullest manner ; 
for upon the return of the vessel home, when he is made acquainted with 
these facts, he drew for and received the whole proceeds of the cargo which 
Bernes had sold. In this, then, there is, it appears to me, not merely a clear 
admission that Bernes was not the agent of Martinez, by whose conduct the 
latter would have been bound, but the most ample recognition that in the 
direction to the master of the vessel to go where Bernes told him, he was 
responsible for the course pursued and the proceedings which took place, 
and that Bernes, whose act and sale of the cargo he thus adopted, was his 
agent in all. There i^ one slight piece of testimony which I may also refer 
to, as it has no inconsiderable bearing upon this point, and shews the defen- 
dant's own continued view of it. When Davidson, who had sold him a part 
of his cargo, applied to him afterwards for his payment, the defendant put 
him off from time to time, saying he had not got his returns from Lisbon, 
and that he had £350 beyond the amount of his charges, which latter state- 



54 MULHALL eU al, v. BAR3S. 



ment he repeated on another occasion to another witness, — thus treating the 
whole matter as a commercial transaction of his own, as in truth, one is 
led to believe was not far from the way in which it was considered by him 
from the outset. 

There could not be a question that he was liable for the freight to Lisbon : 
that was not denied by his Counsel, who only contended that his liability 
extended no further. But now that Martinez is altogether out of the case, 
we must look upon Barss as the real charterer of the vessel, and Bernes the 
mere nominal party to it, put in charge of the cargo, and having the dispo- 
sition of it by the defendant's authority, under which he carried it to a 
market and sold it for the benefit of the defendant ; in short, Bernes was his 
agent, and what he did was therefore done by the defendant himself. In 
this view the plaintiffs are entitled to receive from him not merely the 
freight for carrying the goods to the port of delivery, as in ordinary cases, 
but freight according to the agreement under which the vessel was engaged to 
carry it. The charter party itself has not been followed or completed, because 
through the conduct of the defendant himself, or that of his agent Bernes^ it 
could not be. The voyage in part has been thus defeated, and the vessel 
compelled to return home from Madeira direct. But the owners are entitled 
to be paid for the whole voyage out and home, as it was actually performed, 
and to this extent I consider the defendant is liable. 

The verdict of the Jury was for £1225, but the damages laid in the 
declaration were only £1000, and this furnished another ground £3r the 
defendant's rule for a new trial. It is clear that it cannot be sustained for 
the excess ; nor can we, as was suggested by the plaintiffs' Counsel, obviate 
the difficulty by amending the declaration and inserting a larger sum, sufficient 
to cover the amount found by the Jury — the rule in such cases being that this 
can only be done by granting at the same time a new trial. But the plain- 
tiffs may do what they next proposed, enter a remittitur for the damages 
beyond those which are laid. Though not having adopted this course before 
the present rule for a new trial was granted, the defendant will be entitled 
to the' costs of this rule. 

There was one other objection taken by the defendant. It was to the 
evidence of Day ^ which I certainly look upon as very material to the plaintiffii'* 
case. Day was the master of the vessel. He was the witness to the 
charter party, and afterwards became a part owner of the vessel, and was 
such when his evidence was taken de bene esse under the statute. Before 
that, however, he had executed a release to the plaintiff of all his right, 
share and interest in the voyage in question, and all benefit under it and 
arising therefrom. I do not see how this objection can afler this be sustained. 
Day is not a party on the record. When the vessel was chartered he had 
no interest, and the action was therefore brought by the plaintiffs with whom 
alone it was made, who were then the sole owners. It is tme that the 
freight which ihey recover would belong to all the new owners, but his 
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diare of it Bay has given up and released to the plaintiffs, who will therefore 
after that recover for themselves alone. Day's interest is at an end, and 
was when he was examined. He was then no longer an incompetent witness. 
Upon the whole case, then, the defendant would be entitled, as I have 
already said, to have his rule nisi to set aside the verdict made absolute 
with costs, on the ground of its excess beyond the amount of damages laid. 
But we shall allow the plaintiff to enter a remittition of this excess, and to 
enter up a judgment on the amount of damages laid in the action upon pay- 
ment of the costs, if he so chooses. 

DoDD, J. Concurred in the opinion delivered by his brother Justice Bliss. 
The learned Counsel had promised to furnish authorities relative to the 
amendment of the declaration, but had not done so. 

D£SBARRES, J. I am of opinion that the ground of objection taken to the 
verdict in this case, arising from the admission of Thomas Day^s testimony, 
cannot prevail ; for although he was a part owner of the vessel with the 
plaintiffs, and as such had an interest in the freight for which this action was 
brought, not having executed a release of all his right thereto to the plaintiflfe, 
he was a competent witness for them, under the authority of Wilson vs. 
Herst, 4 Barn. & Adol. 760 ; and his testimony, which is very important, 
was properly received. As to the second ground of objection for a misdirec- 
tion, I am also of opinion that the charge of the learned Judge was 
substantially correct. Berries it is true professed to charter the plaintiffs' 
vessel, and the defendant to furnish the cargo on account of Martinez ; but 
it is quite clear from the subsequent conduct of these parties, that the 
defendant was in fact the shipper on his own account, and that BerneSy the 
ostensible charterer for Martinez^ was nothing more than the supercargo for, 
and acting under the instructions which the defendant gave him. It 
appears from the letters produced on the part of the defendant, that Mar* 
tinez authorized him to charter a vessel and ship to him a quantity of 
lumber, and sp^rs, direct to Madeira, and that defendant probably at first 
intending to make this shipment to Martinez^ agreed to charter plaintiffs' 
'vessel for that purpose; but the charter party instead of being made between 
the plaintiff and the defendant, was entered into between the plaintiff and 
Bernes, for a voyage " from Liverpool or Port Medway to the Island of 
Madeira, calling on her way there at the Western Islands, and at one of the 
Canary Islands if required, and from thence to Madeira, Demerara and back 
to Liverpool." The cargo too, by the bills of lading was made deliverable 
to Bernes instead of Martinez, and the defendant became bound under the 
penalty of £1000, to pay the plaintiffs the stipulated freight for the voyage 
when performed, in case Bernes did not. When the vessel was ready for 
aea, iihe defendant treating the charter party as a nullity directed the master 
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to proceed to Fayal, and from thence to such ports or places as Bemes 
should direct, and the master, after remonstrating with the defendant on the 
change of the voyage, sailed for Fayal, where a part of the cargo was sold^ 
and from thence by Bernes* direction to Lisbon, where the residue of the 
cargo was sold at a handsome profit — the proceeds of which the defendant 
received. The charter party was then in effect, if not by mutual consent, 
rescinded, and another voyage was performed in place of that which was at 
first intended and agreed upon. The substitution of the new voyage relieved 
the defendant from all liability under the bond : for by that instrument he 
was only bound to pay freight on the performance of the voyage described in 
the charter party, in ease Bemes should fail to pay. 

The vessel having performed the substituted voyage at the request and by 
the directions of the defendant, and earned freight, the question is to whom 
the owners of that vessel are to look for payment. They cannot look to 
Martinezy for the shipment was not made to him. They cannot look to 
BerneSy for the charter party entered into by him was abandoned and treated 
by both parties as a nullity. Who then is to pay the freight ? None other 
it appears to me than the defendant, for whose sole benefit the voyage w^s 
performed. 

The next question is that the damages are excessive — ^being for a 
larger sum than are laid in the Declaration. This is a valid objection ; but 
as the plaintiffs expressed their willingness at the argument that the verdict 
should be reduced, I think the reduction may and ought to be made to save the 
necessity of a new trial on this ground. The case of Pichvood v. Wright ^ 
1 H. Black, 642, is an authority to warrant us taking that course. In that 
a verdict was taken and a judgment entered up for a larger sum than the 
damages laid in the Declaration. A writ of error was brought on this judg- 
ment, and on a rule to show cause why a remittitur for the excess beyond 
the damages, should not be entered, the Court made the rule absolute on 
payment of the costs of the writ of error. This case was recognized and 
acted upon mUsher v. Dansey^ 4 M. & S. 94, in which a writ of error was also 
brought and judgment entered for a larger sum than the damages laid in the 
Declaration. An application was made for leave to amend the judgment 
roll by entering a remittitur for the difference, and it was contended on the 
other side that at common law the Judges could only amend their judgments 
in the same term ; but Lord Ellenbaraugk in delivering the judgment of the 
Court said : ** Without determining whether this may be treated as vitium 
clerici, which, however, seems to have been the opinion in Hardy vs. Cath' 
cart, or whether it falls within the scope of the Court's general authority to 
amend, as in Pickwood vs. Wright^ it appears from that case that the Court 
has authority to amend such errors as this after the term o( the judgment.*' 
The case of Leeson vs. Smithy 4 N. and M. 304, to which my attention was 
called after the argument, was decided on a very different principle, and 
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bears do analogy to the preceding cases. That was an action for money 
lent and interest, in which the statute of Limitations was pleaded, and the 
proof was that the plaintiflF sent his neice to the defendant to ask him for his 
interest money, who gave her twelve shillings, which she handed to the plain- 
tiff. The under-sheriff of Derbyshire before whom the cause was tried, told 
the Jury that there was no distinct proof of any debt, but that they might 
consider how far the payment of the twelve shillings for interest afforded an 
inference that there was a then existing debt ; and the Jury without any other 
evidence to warrant it found a verdict for £13 16s. A rule nisi was granted 
for a nonsuit or a new trial on the ground of misdirection and of the verdict 
being against evidence, and Lord Denman there said that " the verdict was for 
too much, but that the Court could not reduce the damages without the consent 
of both parties," and a new trial was granted, not as I take it because the Court 
had not the power of reducing the damages found, but because there was no 
proof of a debt for any ascertained amount, without which it was impossible 
to say for what sum the verdict ought to be entered. In this case there is 
clear testimony of a debt actually due to the plaintiff for a sum greater than 
the amount of damages laid in the declaration, and therefore I think the 
verdict may without the slightest injustice to the defendant be reduced to 
that amount. 

JoknstoTiyQ, C. The defendant is not the successful party — he is not 
therefore entitled to cost. 

Ritchie, The Court has pronounced judgment in the case, and it is not 
usual afler that has been done, to have a new argument. 

Bliss, J. The case has been well considered. It is irregular, after the 
Court have given judgment, to raise the question again. 
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Where there are other money dealings between a mortgagor and mortgagee, besides 
those originating on the mortgage, and the whole dealings are comprised in one account 
which is adjusted and settled between them ; and by that account a balance is ad- 
mitted to be due greater in amount than the principal of the mortgage, the mort- 
gagor cannot set the payments made by him against the mortgage debt, and thus 
turn the balance into a simple contract debt. 

Where the course of dealing on such an account has been to allow interest on both 
sides, and to change interest into principal once a year, and the mortgagor assents to 
that mode of accounting and signs the account, he cannot afterwards set it aside. as 
usurious. 

A party moving to make a rule nisi absolute, may ask for a modification of that 
rule. 

This was a suit Qommenced in the Court of Chancery about eleven years ago, 

for the foreclosure of three mortgages. Joshua Brundige, the defendant, in 

the year 1811 mortgaged a farm to Mr^ChaTuUer^ for £250; and in the same 

year gave a second mortgage for £300 to J. S. Morse ^ and in 1812 gave a 

8 
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third mortgage to J. S. Morse, for £140. In 1814 J, S. Morse, obtained 
an assignment of Mr. Chandler^s mortgage for £250. The equity of redemp- 
tion in the premises mortgaged was purchased in 1814, by John Morse, a 
brother of the mortgagee. Though there were various dealings between the 
brothers — cash paid by John Morse to J. S, Morse, and cash advanced by 
/. S. Morse to John Morse, and also a professional account by /. S, Morse 
against John Morse— no regular account appeared to have been made between 
them till the year 183S. In that year a regular account current^ including 
all transactions between them, was signed by John Morse, That account be- 
gan with the year 1814, shewing a balance to be then due to J, S, Morse of 
some £40 ; and in the debits of that year John Morse is charged with £900, 
the amount of Brundige^s debt. 

The payments made by John Morse were regularly credited in each year, 
and the profesional items and advances charged against him. The balance 
was struck once a year, and was made to bear interest. Interest, however, 
was allowed on each payment from its date» and interest on the charges was 
debited only from the close of the yearly accounts. On the statement of ac- 
counts thus adjusted and settled in 1833, there appeared a balance of over 
£1400, which was reduced by J. S. Morse agreeing to take certain lands from 
John Morse, at the price of £500. J. S. Morse also agreed to give in the 
further sum of £180. The balance was thus reduced on the account to £800. 
By a memo, at the foot of the account John Morse acknowledged its correct- 
ness and stated that including Brundige*s mortgage, the sum owing by him to 
/. S. Morse was £801 6s. 9d. which he promised to pay. By a subsequent 
memo. J. S. Morse agreed to give up the further sum of £50, leaving the 
balance on the account, £751 6s. 9d. In 1834, the three mortgages were 
assigned to Norman Uniacke by /. S. Morse, as a security for £500. No 
payment for interest or principal appeared to have been made since that period. 
In 1845 a bill was filed in Chancery, to foreclose those mortgages, and on the 
death of the complainant the bill was revived ; decree was had for the com- 
plainant, and the Master was ordered to report the amount due on the mort- 
gages ; the Master in making his report credited certain sums as having been 
paid in discharge of those mortgages ; and as to certain other sums also claimed 
to have been paid in discharge thereof, reported that he could not decide 
thereon. This report was excepted to, and he was required to make a further 
report, and return the evidence to be taken before him. In obedience to this 
order the Master again reported much to the same effect, and returned the 
evidence. In May last, Mr, Johnston for the plaintiff obtained a rule to 
confirm the reports and subsequently obtained a rule nisi for the foreclosure 
and sale of the premises. 

Johnston, Q. C. The rule that I require from the Court, is for a fore- 
closure and sale of the premises and for the payment, out of the proceeds 



UNIACKE V, BRUNDIGE, et, al. 59 

^tmmmm ■■> ^ w . ■■■^■ ' ■i^i ■■■■■»■■ ■■ i i ■■■■ii^ nn w ■■, ,■ ,ii, ■■■■■ ■■■ ,■ ■■■■ 

of the sum of £480 16s. 4d. with interest thereon from May, 1815. That 
being the sam which the reports of the Master show to be due to the plain- 
tiff. 

Stewart, contra. Those are not the terms of the rule nisi which we come 
prepared to argue. (Johnston, No ! this is a new rule.) Then the "first 
rule must be discharged. (Johnston, This is merely a modification of the 
former rule.) (Bliss, J. If I understand it right, the Counsel for plaintiff are 
moving to have rule nisi made absolute, and asking it to be modified by inserts 
ing therein a smaller sum.) The reports of the Master are not definite; they 
do not state any certain sum to be due. (Johnstoii, You cannot now object to 
the reports : they have been confirmed.) It was necessary that they should 
be confirmed in order that the evidence might be before the Court. My ob- 
jection is not to the reports, but to the conclusions you are desirous of 
drawing from them. (Johnston, You certainly object that the Master did 
Dot decide as to certain payments that they have made in part payment of the 
mortgages.) 

Smith, The practice of this Court is as yet unsettled. It is true the 
Master by his first report states that the sum of £480 was due ; but he also 
states that large sums have been paid by John Morse to J. S, Morse, in re- 
gard to which he cannot decide whether they have been paid on account ot 
the mortgages, or not The report was sent back in order that the evidence 
taken by the Master might be laid before the Court, that they might decide 
what the Master stated he could not. Our object was gained in having the 
evidence before the Court ; we did not therefore object to the confirmation of 
the report. It would have been useless expense to object again for the pur- 
pose of having it sent back to the Master to report anew. 

Johnston, Q C. The Master was required to ascertain what sum was 
due on the mortgages. He states that a certain sum has been paid ; but as to 
certain other payments he cannot decide whether they have been made on 
account of the mortgages. Even if the reports were not complete, it would 
be too late to attempt to set them aside now. Dan. 1241 ; 1 Grant 269 ; Jac. 
and Walker 89, 670. But tbese reports are complete. The decree of the 
Court found certain mortgages to be chargeable against defendant : he was 
required to shew how much had been paid upon them. The Master by not 
deciding that these payments were made on account of these mortgages, in 
&ct decides that they were not. 

Ritchie. The effect of the report is, that no satisfactory evidence had 
been adduced before the Master to cause him to charge the payments against 
the mortgages. The evidence is sent here for the purpose of ascertaining 
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whether the report be sound or no, and to give the means for sustaining or 
destroying it: after the report is confirmed the evidence becomes useless. 

Hallibubton, C. J. There has evidently been a misapprehension on the 
part of the Counsel relative to the effect of this report, and I should be sorry 
if the parties were thereby precluded from arguing this case ; nor can I shut 
my eyes to the fact that the Counsel for the plaintiff, in moving upon the report, 
hesitated as to whether he should except to it, or move for its confirmation. 
Each party deemed the report to be in his favor, and for that reason neither 
objected to it. The Court has not adjudicated upon it, and I think the case 
ought to go on. 

Bliss, J. The Court cannot grant the rule now asked for by Counsel 
for plaintiff. The report is by no means definite. The rule assumes that 
the Master has done what he expressly states he has not and cannot do ; 
that is, ascertain the exact sum due on these mortgages. The Counsel for plain- 
tiff say they think there is enough on the face of the reports to induce the Court 
to give them their rule. But I do not think there is. The Master has 
reported certain sums to have been paid on account of these mortgages, and 
if he had stopped there the report might have been definite enough ; but he 
goes on to say that other payments have been made, respecting which he 
cannot determine whether they have been made on account of these mortgages, 
or on the general dealings between the parties. There was nothing for the 
defendant to object to in this report. He could not object to the amount of 
the mortgages, for that was admitted ; nor that the Master had not allowed 
the payments ; for the Master had decided nothing in regard to them. 

Desbarres, J. It would be an act of injustice to preclude parties from 
shewing the true state of accounts, when the Master has not determined upon 
them. 

WiLKiNS, J. The Master 's first report was inconclusive and indefinite. He 
was then required to make a second report, returning the evidence. This 
second report was evidently required that the facts should be laid before the 
Court, in order that they might determine what their officer confessed him- 
self unable to decide. The amount due on these mortgages is not then yet 
determined ; and it remains for this Court to make that certain which the 
Master has left unsettled. 

Johnston, Q. C. If the reports themselves be not definite and conclusive, 
yet read in connexion with the evidence returned, they become so, and entitle 
us to a decree of foreclosure and sale. The account stated shews a larger 
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balance than what we claim. It also shews the mode of dealing between the 
parties, and establishes the principles for which their dealings were regulated. 
It matters not that the account was signed in 1833, and the dealings 
extended over a long period of years previous to that time, during which 
there appears to have been no settlement of accounts between the parties : 
for the subsequent ratification settles the mode of accounting as conclusively 
as if the parties had agreed beforehand relative thereto. 

Stewart and Smith, There were several amounts paid which were 
specially appropriated towards the reduction of these mortgages. The 
evidence on this point consist in memo, in the handwriting of James Morse. 
(Buss, J. Suppose there were specific appropriations, does not the settlement 
of 1833 override them all.) There is nothing in the account to shew that 
all the credits are not to be appropriated, as the law will appropriate them 
to the extinguishment of the most onerous debt. When a debtor owes on 
two accounts, he may at the time of payment direct to which of those accounts 
the payment shall be applied. If he gives no direction, then the creditor 
may elect. If, however, there be a general running account, the law directs 
that the appropriation shall be made to the most onerous portion of the debt, 
and to the earliest items. Story on Contr. § 363, 678, 671 ; 3 M. & Sc. 178 ; 
12 Jur. 383 ; Patch on Mortgage, 246 ; 1 Vern. 24 ; Freem. 261 ; 4Russ. 164 ; 
1 Mer. 604 ; Story on Part. 363-4 ; 1 M. & M. 40 ; 2 B. & C. 65 ; 7 Beav. 10 ; 
5 Bing. 16. Now the most onerous portion of this debt, and among the first 
items in the account, are these mortgages; and as the payments made were more 
than sufficient to discharge these mortgages, even had there been no specific 
appropriation, and the case rested solely on this settlement, then phntiff is 
not entitled to a foreclosure and sale — for there is nothing remaining due on 
them. 

The memo, at the foot of the account states simply that the whole amount 
due by John to James Morse including the Brundige mortgages, was £800, 
which he promises to pay. It does not state that those mortgages are still 
outstanding liabilities. 

llie argument in this account relative to compound interest is clearly 
osurions. 9 Ves. 264. 

Johnstorij Q. C. It would lead to manifest injustice to read the account 
as defendants' Counsel desire it to be read, and to apply the principles of law 
as they desire to apply them. They wish to take no notice of the 
monies advanced by James to John, but that all monies paid by John to 
James should go in payment of the mortgages. The very cash thus advanced 
by James might be made applicable to the payment of his own security and 
leave him with only the personal responsibility of- John in place of his 
mortgage security. 

BitMe. The mode of accounting with annual rests was in favor of John at 
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the commencement of the account, and he ought not to complain if it be 
against him now. The law will not allow any agreement relative to compound 
interest to be entered into prospectively, but will sanction a retrospective 
agreement by which interest may be turned into principal. 9 Vea. 223 ; 
11 Ves. 101, 103 ; 2 Daniel Ch. Pract. 898. 

Bliss, J. I am of opinion that the balance of j£801 6s. 9d. found to be 
due by the account settled in 1833, less the sum of £50 deducted by J. S, 
Morse, ought to be considered as consisting of the sum of £690 for principal 
and £61 6s. 9d. for interest on the Brundige mortgages. 

The amount therefore to which the plaintiff will be entitled will be that 
amount, with the interest accruing, due on the principal sum of £690 from 
that date to the time of sale 

The other Judges concurred in the view taken by Mr. Justicb Bliss, and 
the rule was ordered to be drawn up accordingly. 



IN RE-ESTATE OP HARTMAN. 

The delivery of the key of a chest containing money, with the expression, " all 
the money in that chest I give to you," is not sufficient to constitute a ** donatio 
mortis causa.^* 

This was an appeal from the judgement of the Court of Probate at 
Lunenburg. 

Frederick Hartman, about three weeks before his death, called his son 
Philip, and a friend, Charles Fernet t, to his bedside, and requested the latter 
to open a chest in the room, and count the money therein. Fernett found 
that there was £178, in dollars After the money was counted, the chest 
was locked by his son Fhilip, at the request of Frederick Hartman, After 
the chest was locked, Frederick Hartman said to his son Philip, " all the 
money in that chest I give to you." When the chest was locked, Philip 
gave the key to his father, and he gave it back to his son, and told him to 
give it to Fernett to take charge of, because he had nothing more to do with 
it. Subsequently Frederick Hartman sent for Fernett and requested him 
ito bring the key of the chest with him. When Perriett came to his bedside, 
he told him that one of his grandsons wished to have his deed. Fernett then 
opened the chest, took out two or three deeds, locked it up again and carried 
the key back with him. Fernett subsequently gave the key to Philip, who 
during his father's life-time, and with his knowledge, took out at one time 
the sum of £50, and afterwards other sums without his father's knowledge. 
At the time of Frederick Hartman's death, there was only £60 in the 
chest. 
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The Court of Probate charged Philip, who was one of the executors, 
with the sum of £178. From this decision there was an appeal. 

Clarke for the appellant. This was a donatio mortis causa, 1 Story E(j. 
Jut. § 607 ; 2 Ves. Senr. 431 ; 2 Ves. 440 ; 2 Strange 955 ; 1 Williams on 
Executors, 652, 656 ; 7 Taunt. 224 ; 1 P. Williams, 404 ; Eng. L. & Eq. 134. 

J. W, Johnston, Q. C, and /. W, Johnston, jr. This species of gift is 
not looked upon with favor in our Courts. Whatever might have been 
the intention of the deceased, it is clear he did not do that which was 
necessary to perfect this form of gift. It is essential in these cases that 
the donor should part with all dominion over the property. The mere 
delivery of the key was not sufficient. Prec. in Chy. ^ 269 ; 1 Rop. on Leg. 
10, 15 ; 1 Williams on Exors. 404, 441, 554 ; Holt's R^. 9 ; 2 Ves. 431 ; 
3 P. Williams, 356 ; 9 Ves. 1 ; 12 Ves. 39 ; 2 Ves. jr. Ill ; 1 Mad. C. C; 
2 Esp 662 ; 2 B. & Aid. 551 ; 10 Lim. 245. 

Ritchie and Clarke, The law requires some act to be done which is signi- 
ficant of the intention of the donor. Whatever would be a sufficient delivery 
under the statute of Frauds, will support this species of gift. This is not the 
case of a symbolical delivery. 3 Kent, ^ 355 ; 23 Eug. L. & Eq. R. 250 ; 
1 Leading Cases in Equity, 645, 655, 661, 667. C. A. V. 

ELiLLiBUBTON, C. J. This is an appeal from the decree of the Court of 
Probate of Lunenburg, touching a donatio mortis causa, claimed by one of 
his executors. 

In order to decide whether the decree of the Judge was right, I will 
consider that Philip Hartman, who claims the donation, was not an executor 
of his father's will, but founded his right upon what had passed between his 
father and himself relative to this donation. 

For this we must turn to the proceedings before the Judge of Probate ; and 
there cannot be a doubt from the evidence there affi)rdod that the Judge was 
right in his first view of the subject, that the case came within the principle 
laid down in Bunn v. Markham. 7 Taunt. 224. 

That case is a very strong one. It is thus summed up in the marginal 
note : " A person supposing himself in extremis caused India Bonds, Bank 
Notes, and Guineas, to be brought out of his iron chest, and laid on his bed ; 
he then caused them to be sealed up in three parcels, and the amount of the 
contents written on them, with the words,' for Mrs. and Miss C. the plaintiff. 
He then directed the brother to replace them in the iron chest, to be locked 
up, the keys to be sealed up, and directed to be delivered to J. ( his solicitor 
and one of his executors) after his decease, and replaced in his own custody, 
near his bed, and afterwards spoke of this property as given to the plaintiffs." 
Yet the court held that that was not a donatio mortis causa, for want of a 
sufficient delivery and continued possession, — and the four Judges, Gibbs, 
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C. J., and Dallas, Parke and Burroughs unanimously agreed not only to set 
the verdict for the plaintiff aside, but directed a nonsuit to be entered. 

Now, as in this case, if the plaintijOf had not been an executor, in which 
character he became possessed of the trunk after the death of the testator, 
but had been compelled to bring his action against the executors to obtain 
possession of it, would not this case of Bunn v. Markham have been conclusive 
against him, for the trunk containing the money was not in possession of the 
plaintiff, but remained in the possession of the deceased, and was found 
among his property by the executors. The traditio was wanting, and the 
plaintiff must have become nonsuit. 

But this Court, on considering the affidavits of the claimant, directed a 
further investigation of the case by the Court of Probate, which has cer- 
tainly brought to light the whole case ; but the Judge on mature deliberation, 
has confirmed his former decree. 

On turning to the evidence of Charles Peniett and Philip HartmaUy we 
find the same difficulty respecting the traditio of the trunk still remains; the 
claimant, if not an executor, but put to his action to recover its contents, 
must still have become nonsuit, and so far I think the Judge's decree right, 
as it respects the money in the trunk at the time of the death of the testator. 

But now let us reverse the case. The claimant not being an executor, has 
a large portion of the money which had been in the trunk, in his possession, 
and the executors seek to recover it from him, as the property of the testator. 
Under what circumstances did he become possessed of it, with the fiill assent 
of the testator during his life. The trunk is never removed from his room, 
but Philip Hartman has free access to it, with the testator's knowledge and 
approbation. He takes out £50 to pay his sister's legacy of £150. The 
old man not only approves of this, but says he might as well have taken the 
whole £150 out 6f the trunk, as the money was his own. He takes other 
money out to exchange for paper, and to pay his personal expenses, and 
though he says he does not know whether his father knew this or not, yet it 
is evident that if he had known of it, he would have consented to it. Under 
the circumstances in proof it is evident that he had possessed himself of the 
money which had been in the chest, and that he had not possessed himself of 
it wrongfully. 

Philip Hartman^ therefore, can neither be a gainer nor a loser by being 
one of his father's executors ; he cannot return the money which remained in 
the trunk, of which he became possessed, as an executor, because it was in 
the possession of the testator up to the hour of his death ; and he cannot be 
deprived of the possession which he had lawfully acquired, during his father's 
life, of the gift, which, whether we consider it inter vivos or mortis causa 
was perfected by what amounts to tradition, before the father died. 

As it appears by the evidence that £60 only were in the chest at the 
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decease of the testator, I am of opinion that that sum only should be carried 
to the credit of the testator's estate, instead of the sum of £178, and that 
the appellant should be allowed to return the residue to his own use. 

But as the appellant sought to obtain a reversal of the whole decree, and 
the appellees to sustain it in toto, and neither have fully succeeded, I think 
that each party should pay their own costs. 

Desbabres, J. I entirely concur in the opinion just given. 

WiLKiNS, J. Philip HartmarCs claim to the £178 cannot, in my opinion, 
be supported as a donatio mortis causa. 

An essential ingredient in such a gift — that must accompany it — afford 
evidence of it — and operate in it, as a substitute for rmncupation, is an ac- 
tual present delivery of the thing itself which forms the subject of the dona- 
tion. 

A defect in this particular, if it exist at the time of the alleged donation, 
cannot be supplied by any possession, subsequently acquired. 

This last cannot operate retrospectively upon the original act, so as to ren- 
der ihat perfect which was incomplete before. 

This indispensable traditio rei is in my opinion entirely wanting in this 
particular case. 

At the time to which the alleged donation has been referred, the only 
evidence of a delivery consisted of the handing over by old Hartman to 
JPernett, as a trustee for Philip Hartman, of the key of a chest in which 
the money was deposited, which chest was never removed from the possession 
and control of Frederick Hartman, either by the trustee, or by the cestui que 
trust, neither of whom resided in the house in which the donor lived and 
died, and in which the chest remained. 

Had Pernettj or, perhaps, Philip Hartman, been domiciled therein, the 
legal consequences might be different. 

The possession of the key, being thus separated from the possession of the 
chest, the key cannot be identified with the chest, so as to be the medium of 
a delivery of the latter. 

The key of a warehouse, delivered 'as indicating a donation, would be held 
an actual, and not merely a symbolical delivery ; but simply because, accor- 
ding to the nature of the thing, it is the only supposable mode by which a 
man, in his last illness, can transfer the articles that the warehouse, to which 
the key furnishes the means of access, contains. 

Here, however, no practicable difficulty existed in making a corporeal 

tradition of the chest itself to Pernett, together with the^key ; certainly 

none would have been experienced in delivering personally to him, the money 

bags that the ohest contained. 

For these reasons I am of opinion that the learned Judge of the Court 
9 
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of Probate for the county of Lunenburg was right in not considering this as 
a donatio mortis causa. But, I think that although his attention was not 
directed to this view of the case, neither did it form a ground of appeal ; 
he should have regarded the £50 taken by Philip Hartman from the chest, 
in his father's life time, in his presence and with his assent, expressed at the 
time, as an absolute gift to the former ; that is, if the learned Judge was 
satisfied with the evidence on which such assent rests. 

That evidence was given by the appellant, and is thus reported by the 
Judge. Philip Hartman^ after stating that he had given Mrs Himmelman 
£100, says: " the other £50 I took out of the chest I have mentioned before, 
which was in my father's bed room — the money I gave her {Mrs HimmelTnan) 
was £100 in doubloons, and the rest in dollars. 1 told my father I would 
take the £50 oiU of the chest to pay Mrs. Himmelman — and he told me to 
do so" 

1 consider the circumstances under which young Hartman was thus per- 
mitted to appropriate this sum, the same in legal effect, as if the father had 
taken the £50 out of the chest, and with his own hand had presented it to 
his son. 

The transaction was marked by a delivery, which, according to Evans vs. 
Smallpiece, 2 Bam. and Aid. 551, is essential to the validity of a gift. 

But I am not prepared to view in the same light the £68 which would 
appear to have been at different times, and in different sums, abstracted by 
Philip Hartman from the chest, in which £60 alone were found after the 
death of the elder Hartman, because, whatever his intentions with respect to 
this, and to his son, would appear to have been, there is no evidence what- 
ever of a delivery of any portion of this to the latter, and therefore there 
was no gift of it. 

The original act of alleged gift, it must be borne in mind, was either a 
perfect donatio mortis causa, or it was a nullity. If it was a nullity, Philip 
Hartman had no more control over the contents of the chest than a stranger, 
and it cannot be contended that a declaration made by old Hartma?i to this 
effect, ** A. B. might have taken his own money out of the chest," would 
operate as a gift to A. B. of the money therein. 

A Jury might, perhaps, from such a declaration infer a previous gift to A. 
B., but they would not draw such an inference in favour of Philip Hartman 
in this case, because the phrase, " his own money," must be referred, under 
the circumstances of this case, to the original transactions, which, from its im- 
perfections, in point of law, was absolutely iru/perative. 

The executors should, as I conceive, have been charged with the £178, 
less the £50, and the balance should have been made subject to distribution. 

The decree, in my judgment, should be rectified in accordance with the 
foregoing views. 



FAIKBANKS v. UNION MARINE INSUBANCE CO. 67 



FAIRBANKS, et. al. v. UNION MARINE INSURANCE 

COMPANY. 

Where a cargo of salt fish issued under a policy containing the ordinary memo, 
clause, was injured by salt water, and the vessel was so damaged as to be forced into 
a port of refuge, from whence she could not reach her port of destination, without such 
a delay as would have occasioned the total destruction of the cargo ; the owners may 
abandon, and claim for total loss. The fact of the Master being consignee and sell- 
ing at another than the port of refuge will not destroy owner's claim. 

This was an action on a policy of insurance. The plaintifis, in August, 
1850, shipped on board their own vessel, the " Cornelia," a cargo of dried 
fish for Pernambuco, and a market in the Brazils. This cargo was insured 
under a policy containing the ordinary memorandum clause. By the bill of 
lading the cargo was consigned to the Master ; the vessel lefl Halifax on the 
29th of August, and about a week later, being then in Lat. 38° 14", N., 
and Long. 50® 25", W., was totally dismasted in a sudden squall, which rent 
the mast coats and caused the deck to leak ; she was not, however, otherwise 
injured. The next day was rough and gloomy, the vessel rolled a good deal, 
and shipped water. 

The crew then refused to proceed to Pernambuco, and compelled the 
Master to bear up for a nearer port. He therefore changed his course and 
bore up for Barbadoes, from whence he wrote a letter to plaintiffs, detailing the 
disaster and its consequences. Not finding a market for his fish there, he 
proceeded, after a delay of a few hours, to Trinadad, and from thence to St. 
Thomas, in pursuit of a better market. At St. Thomas it was discovered 
that the fish were damaged, no survey having been held either at Barbadoes 
or Trinadad. They were then sold for the benefit of all concerned. When 
the plaintiff received the letter from the Master, sent from Barbadoes, they 
gave notice of abandonment. The defendants, hbwever, refused to accept 
the abandonment. This action was then biought to recover from the insu- 
rance a total loss. 

The pleadings were very voluminous, raising a large number of distinct 
issues. 

There was a verdict in the following words, viz : The opinion of the Jury 
is that the fish was partially damaged by salt water, occasioned by the dis- 
aster of the vessel before arriving at Barbadoes, and that decay would 
become inevitable, and in consequence the fish must become a total loss to 
the owners, if the voyage had been prosecuted, and that the vessel had gone 
to Barbadoes for repairs and not for a market. If on the foregoing and the 
law arising thereon, the Court shall be of opinion the verdict shall be for the 
plaintiffs, then we find for the plaintiffs ; if otherwise for the defendant. 

The plaintiff obtained a rule to enter up judgment for the sum claimed 
by them, and the defendants a rule to set aside the verdict, and for a new 
trial. Both roles coming on to be argued at the same time, plaintifife' Coun- 
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sel claimed the right to open, and the Court, (Bliss, J., dissenting) decided 
their favor. 

Fairbanks, Q. C. If a vessel loaded with articles included in the memo, 
clause, be prevented by the perils of the sea, from arriving at her port of 
destination, the owners may abandon, though the goods themselves may not 
be damaged. (Boss, J. The Jury in this case have found the goods to be 
in a state of incipient decay from damage by the sea water. It is therefore 
at present unnecessary to take that position. You are laying a broader foun- 
dation than is necessary for your superstructure.) 

This case is similar to that of Roux v. Salvador, 4 Eng., L. and Eq. R. 
500. 

Stewart and Ritchie for defendants. There were several issues raised by 
the pleadings which have not been determined by the Jury. They have not 
decided whether the vessel went to the nearest port; or, supposing the 
abandonment to have been justified at Barbadoes, whether the owner by his 
agent, the Master, had not resumed the ownership of the goods and waived 
his claim against the underwriters. 

The Jury were not warranted in finding the verdict. The whole facts of 
the case show that the Master went to Barbadoes in search of a market and 
not for repairs. He did not in fact repair there — but proceeded without any 
other repairs than those made by the sailors, to other ports. 

This case is distinguishable from that of Roux v. Salvador. There the 
hides were in a state of putrefaction at the port of refuge. The good hides 
were not sold, but only those that were in a putrid state. Here there is 
nothing to show what quantity (if any) of the fish were damaged on the 
arrival at Barbadoes. 

The Master being the consignee of goods, was the agent of the owner- 

§ 

He did not act merely in the capacity of master of a ship, in which the goods 
of another were carried, but as if he were the owner of the goods. The 
Master was bound to seek the nearest port, having regard to the continuation 
of his voyage, and at that port, if he himself be unable to proceed, tranship 
and forward the goods to their port of destination ; and there could only sell 
in case of necessity. 2 Camp. 624 ; 2 Taunt. 373 ; Hughes on Insurance^ 
413. But here instead of the Master proceeding to the Western Islands, 
or, after his arrival at Barbadoes, repairing his vessel and proceeding on his 
voyage, undertook new voyages avowedly in search of a market. These acts 
as Master he could not do, and they were done in his capacity as consignee^ 
Being done in that capacity, they were done as agents not of the Insurers, 
but of the owners, and operated as a waiver of any right the plaintiffs might 
have had to come upon the underwriters. 14 Mass. 113 ; 2 Phill. on Insu. 
p. 409, 424, 703; 9 B. &. C. 714; 2 Arn. on Insurance, 1188, 1190; 2 
Stark. Rep. 3 ; 10 East. 341 . 

The notice of abandonment was ^ven when there was no reason to believe 
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that the cargo had been damaged. They had no right to abandon till the 
cargo was landed and the nature and extent of the damage ascertained. 
Thomson v. Royal Insurance Company ^ 16 East ; 2 Arn. 1021 ; 3 Kent. 
295 ; 2 Camp. 58. 

Johnston, Q. C, Fairbanks, Q. C, and Smith, for plaintiffs. There was 
sufficient evidence to warrant the Jury in finding the fish to have been 
damaged by sea water. A survey at Barbadoes was unnecessary. The 
Master of a vessel usually has a survey made when a necessity for a sale 
arises. But this is done for the purpose of justifying himself to the owners, 
and not because it is absolutely required of him. The evidence of the facts 
may be had otherwise. The evidence relative to the state of the fish when 
sold, together with that of the state of the decks and the nature of the 
weather after the disaster, were sufficient from which the Jury might 
conclude that the damage was done by sea water. But besides this there 
is evidence that the cargo was well qualified, when shipped, to reach 
Pemambuco, provided the vessel made the customary voyage. It was sold 
in a damaged state before it could have reached Pernambuco. That damage 
did not arise, then, from any inherent vice in the cargo, but could only 
have been attributable to the sea water. Now, the evidence of experienced 
persons as to the effects of a tropical climate on a cargo of fish even partially 
damaged, on a voyage of such a length as that to Pernambuco, is that it 
would be totally destroyed before its arrival there. 

Those facts would well justify the Jury in finding that it would have 
become a total loss before it could have reached Pernambuco. That verdict 
makes this case precisely analogous to that of Roux v. Salvador. 

But independent of the proof of damage to the cargo by sea water, there 
was evidence that the cargo could not have reached Pernambuco in a 
marketable state, in consequence of the prolongation of the voyage by the 
damage done to the vessel. It is clear that the mere frustration of the 
voyage in cases where articles are imperishable, will give parties insured 
a claim against the underwriters as for a constructive total loss. 9 East 244 ; 
1 T. R. 615 ; 5 M. & S. 47. The same principle which will enable the 
insured to recover when imperishable articles are forced by perils of the sea 
into a place from whence it is impossible that they should reach their port 
of destination, will also enable the insurers of perishable articles to recover 
in cases where the ship is forced into a port of refuge, from whence those 
articles cannot reach their port of destination, except in a putrescent state. 
The retardation of a voyage in respect to perishable articles, and the frustra- 
tioQ of a voyage as regards imperishable articles, must be governed by the 
same role. 8 Kent Com. 326 ; 2 Phil, on Insur. ^ 1766 ; 2 Arn. on Insur. 
1120, 1124; 4 L. & Eq. 388 ; 7 ib. 461. 

The notice of abandonment relates back to the time when it became justi- 
fiable. From that time the Master acted for the underwriters, and not for 
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the owners. The fact of his being supercargo made no difference in that 
respect. His authority as supercargo was limited to taking the cargo to 
Brazils, and placing it there in the hands of some person for sale. His 
authority did not extend to the carrying of it to Barbadoes. In some cases 
even the owner might become the agent of the insurer. 5 M. & S. 79 ; 
3 Kent 332 ; 2 Arn. 1193 ; 1 T. R. 611 ; Phil, on Insur. 156 ; 8 Taunt. 775. 
Ritchie was heard in reply on the point that the mere frustration of 
the voyage was sufficient to render underwriters liable. It is not a reason- 
able rule that the destruction of a voyage should render insurers liable oq 
memorandum articles. They are aware of the perishable nature of thoso 
articles, and insure not against a retardation of the voyage, but against a 
total loss from the perils of the sea. The damage to the article must not 
be a remote consequence of a peril of the sea, but must be its immediate 
effect. 2 Phil, on Insur. 250 ; 7 East, 41 ; 3 B. & P. 388 ; 16 East. 214. 
If the principle be as contended for here, then the Counsel and Judges took 
much unnecessary trouble in arguing and deciding the case of Roux v. 
Salvador, For in that case there was certainly a frustration of the voyage, 
so far as respects the subject matter of that suit. There is not a single case 
to be found in which that principle is sustained — but many adverse to it. 

8 C. B. 962 ; 18 Pick. 90 ; 2 American L. C. 356, 374, 377, 379, 381 -, 

9 C. B. 30, 94 ; 15 Q. B. 649 ; 6 Exch. 263 ; 5 B. & Al. 617 ; 1 Dow 
and Ry. 238. C. A. V. 

Halliburton, C. J. This case, notwithstanding the time consumed in the 
argument of it, lies in my mind in a very narrow compass. The verdict 
states that the fish were partially damaged by salt water, occasioned by the 
disaster to the vessel, before she arrived at Barbadoes, and that decay would 
become inevitable, and in consequence the fish must become a total loss to 
the owners if the voyage had been prosecuted. 

Now, if this were the state of the case it comes within the principles laid 
down in Roux v. St. Salvador^ and judgment must be given for the 
plaintiffs. 

But the question is whether there is evidence to bind the Jury to find 
such a verdict : to decide this we must turn to the report. The captain in 
his examination gives an account of the violence of the gale which the vessel 
encountered, in which there can be little doubt that a sufficient quantity of 
water might have been shipped to damage the cargo ; but on his arrival at 
Barbadoes, where the Jury find he went for repairs, he did not ascertain the 
fact, but proceeded first to Trinadad, where he could not sell his cargo, and 
then to St. Thomas where he disposed of it. There it was for the first time 
partially examined, and the Master gives this account of it, viz. : " I first 
sent on board for a sample, and about a half a dozen drums were sent, and 
were opened in my presence. They were the worst I saw of the cargo. I 
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then sent for another sample. This was the first time I saw the cargo since 
it was shipped. When I first saw the sample it was very much shrunk in 
the drums, very much sweated, and with a very unpleasant smell on that 
account. When this sample was opened, Mr. James (the merchant to whom 
he applied for advice) exclaimed, * my God, you had better take away 
this rotten stufi", it will never sell here.' He requested me to send for another 
sample, which I did. It was on the receipt of the second sample that Mr. 
Yardham took the cargo as it should turn out ; the second sample was a 
decided improvement on the first : they were shrunk but had no stench about 
them." 

Now this evidence would not have warranted the verdict which the Jury 
have found, if it stood alone ; but when we turn to Mr. Pryor^s evidence, 
it is strengthened. 

He states as follows : — " I am acquainted with the West Indies — its cli- 
mate and trade. I have been engaged in the trade more than twenty years." 
He proceeds : " any portion of damaged fish is likely to damage the whole 
cargo." He subsequently adds : '* If a cargo of fish were damaged when it 
got to Barbadoes, it would not be fit for food when landed at Pernambuco." 

Now although this evidence is not very strong, I cannot say that the Jury 
had no evidence upon the subject. The Master, I think, did the best for all 
concerned, under the circumstances of the case. He appears to have lost no 
time unnecessarily at Barbadoes : finding that he could not repair the vessel 
there in less than three months, and that he could get no other vessel there to 
tranship the cargo for its original destination — he determined at Barbadoes 
to bring the voyage to a close and to make the most of the cargo, for whom- 
soever might be interested in it. In pursuance of this determination he 
sailed to Trinadad, and from thence to St. Thomas, where he sold it. The 
price for good fish at St. Thomas at the time appears to have been 4 dollars 
— he got but 2\ for the whole cargo— the purchaser taking the risk how it 
might turn out, after two samples had been exhibited, both of which was 
more or less damaged. 

Now the Jury might have inferred, and I do not think the inference 
unreasonable, that the 6sh that were examined had been injured by the salt 
water ; and if that portion of the fish was likely to infect the whole cargo, 
they might infer that it had infected or would have infected the whole, and 
have totally destroyed it before it could have reached its port of destination. 
In such a case it would have been totally destroyed by one of the risks against 
which, under the principles laid down in Roux v. Su Salvador, the under- 
writers had engaged to save the owners harmless. I prefer sheltering my 
opinion under the authority of that case to following the plaintiffs' Counsel 
into the wider question which they have opened to us respecting the termina- 
tion of the voyage, by a damage to the-vessel alone, while the cargo remained 
uninjared. Before we are compelled to decide this question some fiirther 
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light may flow in upon us from the sages who preside in Westminster Hall, 
who have enabled us, by their decision in Roicx v. St, Saloador, to order 
a judgment to be entered for the plaintiffs upon the verdict in this case. 

Desbakres, J. This action is brought to recover from the defendants, as 
insurers upon a cargo of fish shipped by the plaintiffs, on board of a vessel 
called the ** Cornelia," on a voyage from Halifax to Pernambuco and a 
market in Brazil. The fish, by the policy are declared to be '* free from 
average unless general, or the ship be stranded," and the case comes before 
us on a special verdict, which sets forth that the fish were partially damaged 
by salt water, occasioned by the disaster to the vessel before arriving at 
Barbadoes ; that decay would become inevitable, and in consequence the 
fish must become a total loss to the owners if the voyage had been prosecuted. 

The only question is, whether the Jury were warranted by the evidence in 
finding such a verdict ; for if they were the judgment must be entered for the 
plaintiff on the principle laid down in Rouz v. S(dvador, which in all essen- 
tial points is a case most like the present. In that case the vessel having 
hides on board (which, like the fish, were exempt from partial loss) sprung 
aleak in the prosecution of her voyage, and was obliged to put into the 
nearest port to repair. It was there found that the hides were in a state of 
partial fermentation, occasioned by being wetted by the sea water, which had 
entered into the vessel through the leak, and also by the effect of dampness 
produced in the hold by the leak ; and in consequence of the progressive 
putrefaction of the hides it was found impossible to carry them on, or any 
part of them, in a saleable state to the termination of the voyage for whioh 
they were insured. They were sold at public auction, and bought for the 
purpose of being tanned. That was held to be a total loss. 

Now in the present case the vessel was overtaken by a violent squall of 
wind, which carried away her spars and rigging, and as the Master and 
Mate both say, rendered her unmanageable for the space of thirty hours, 
during all which time it appears the vessel, from the violence of the wind and 
sea, was rolling and almost continually shipping water. A good deal of water 
went down the cabin and forecastle, and through the eoats of the masts, and 
some through the leaks on the deck into the hold. Finding the vessel, in 
consequence of the injury she had received, was unfit to proceed on her 
voyage, the Master afler consultation with his officers, bore up to Barbadoes 
to repair, which though not the nearest was considered to be the most acces- 
sible port. But when the vessel arrived at Barbadoes, it was found that 
she could not be repaired there in time to prosecute the voyage, and further 
that there was no vessel in that port in which the cargo could be re-shipped 
to its port of destination. The voyage was consequently abandoned, but as 
the cargo could not be sold at Barbadoes the Master proceeded from thence to 
Trinadad, and from Trioadad to St. Thomas, where tiie fish were sold for the 
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benefit of all concerned. The cargo was not examined at Barbadoes, and 
there is no positive evidence to show that the fish were'damaged when the ves- 
sel arrived there ; but it is quite clear that when the hatches were first opened 
at St. Thomas, and the fish was offered for sale, several of the drums 
were found to be materially damaged and unsaleable, and as the vessel met 
no disaster and was only 7 or S days proceeding from Barbadoes to St. 
Thomas, I think that the Jury might arrive at the conclusion that the fish 
were partially damaged when they arrived at Barbadoes. It appears that 
any portion of damaged fish on board of a vessel is likely to infect the whole 
cargo, and Mr. Pryor ssija that if a cargo of fish were damaged when it got 
to Barbadoes, it would not be fit for food when it landed at Pernambuco, and 
he adds that if the fish on board of the " Cornelia " were even sound at 
Barbadoes, it could still hardly be carried to Pernambuco in a fit state, by 
which 1 presume he meant in a saleable state. This is the evidence of a 
merchant whose opinion is entitled to great weight, because he says he has 
been engaged in the fish trade for the period of twenty-five years, and is well 
acquainted with that trade. The evidence of Mr. Salter is still stronger. 
He says, " in a passage of thirty days from hence to Barbadoes, fish ought 
to be good, but if reshipped from thence to Pernambuco it would only be fit 
for manure." Totvnsend, who has made several voyages to the Brazils, as a 
shipmaster, corroborates the testimony of the previous witnesses, as to the 
great risk if not the impossibility of shipping fish from Barbadoes to the 
Brazils, without the certainty of their becoming unsaleable before their 
arrival there. Upon this evidence and that of the Master and Mate, I think 
the Jury might find the facts to be as stated in the special verdict, and 
having so found, the principle as laid down in Roux v. Salvador, will apply 
here, " that if goods once damaged by the perils of the sea, and necessarily 
landed before the termination of that voyage, are by reason of that damage 
in such a state, though the species be not utterly destroyed, that they cannot 
with safety be reshipped into the same or any other vessel, the loss is in 
its nature total t« him who has no means of receiving his goods, whether his 
inability arises from their annihilation or from any other obstacle." I am 
therefore of opinion that the loss in this case was a total loss, for all the 
facts, which under the authority of the case referred to are necessary to con- 
stitute such loss, are found by the Jury, and set forth in the special verdict. 
It was contended at the argument, that the fish, if abandoned to the under- 
writers, ought to have been landed and sold at Barbadoes, and that in 
proceeding from thence to Trinadad and St. Thomas, the Master was 
acting as the agent of the owners, and as such resumed the control of the 
cargo, and sold it on their account. But I do not think the owners can be 
held responsible for the conduct of the Master after the voyage was aban- 
doned. From that moment ho became the agent of the underwriters, and 

10 
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whatever he did must be regarded as having been done for them a&d not for 
the owners. 

WiLKiNs, J. I consider myself at liberty to read the special verdict in 
this case as if it had stated in terms, firsts that the fish had sustained, in 
the storm which induced the bearing up for Barbadoes, such an injury from 
salt water as rendered inevitable a total destruction of it before it could 
have reached its destination, even if it had been sent on in the original ship, 
repaired in a reasonable time after its arrival in Barbadoes, or immediately, 
in another vessel procured for the purpose of transhipment. And, secondly, 
that the Master had from necessity, borne up for Barbadoes — the nearest 
practicable port — bona fide, for the purpose of repairs. 

Then, without particularly considering the many cases, ancient and 
modern, that have been cited, it appears to me sufficient to say that the 
particular case is clearly within the principle of Roux v. Salvador^ the only 
question being, whether the evidence sustains the finding. And I think that 
the proved condition of the cargo when opened at St. Thomas, viewed in 
connexion with facts as to the effect of the gale upon the vessel, during its 
continuance, and at its termination, that are detailed by the Master and the 
Mate, in their depositions, sufficiently warrant the inference of sea damage 
then having ensued to the fish; whilst the testimony of those officers, cor- 
roberated by that of the witnesses at the trial, satisfactorily shows that, 
referring to the perishable nature of the cargo, and to the period that must 
necessarily have elapsed before it, in its deteriorated state, could have possi* 
bly reached Pemambuco, after leaving Barbadoes; referring, also, to the influ- 
ence of climate upon it in its damaged condition, it could not have arrived 
at its primary destination without its character qua fish being changed, or in 
other words, without its total destruction. 

If the Jury designed to express an opinion that from the effects of sea 
damage during the gale, the cargo must have been destroyed before it could 
reach Pemambuco, even though the vessel had not run for Barbadoes, but had 
prosecuted the original voyage, their finding, of course, in that view of it, is 
still more decisive for the plaintiff. 

It follows then that the loss was total, and that all the acts, after abandon- 
ment, done by the Master, were done by him in the character of agent for 
the underwriters, and as acting for their benefit. 

It follows, also, if I have rightly interpreted the special verdict, and it be 
supported by the testimony, that all the material issues raised in this cause 
were substantially involved in that finding. 

The late celebrated decision to which I have adverted is, in my opinion, 
decisive on the questions raised by this verdict ; but the case of Robinson 
y. the Commonwealth Insurance Company, reported in 3d Sumner 220, in 
which case, by the way, there was no proof of damage to the cargo from the 
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direct agency of salt water, has also in my judgment, an important bearing 
«pon this particular case. 

Upon the whole I am of opinion that the special verdict finds, on the 
authority of sufficient evidence, that when the " Cornelia" bore up for Bar- 
badoes with a view to repairs, a total loss had happened to the cargo, by 
reason of the perils insured against, and that that finding must be sustained 
by our judgment for the plaintiffs. 



McKAY V, McKAY. 

When one of the magistrates before whom a cause was tried stated that all the papers 
necessary for perfecting the appeal were filed, accepted the bond, telling the party it 
was all right, the Court allowed the appeal, though no affidavit had been filed. When 
a rule for an amendment is opposed, the costs must be paid by the successful party. 

There had been a conviction before two magistrates for a breach of the 
License law. After the decision of the magistrates the Counsel for the deft, 
demanded an appeal. One of the magistrates asked him to prepare the 
bond, and he himself would see the other necessary papers filed. The 
defendant's Counsel thereupon had the bond prepared, sent it to defendant, 
and told her that the magistrate would instruct her what else was necessary. 
The defendant thereupon got the bond executed and gave it to the magistrate 
"who said ** it was all right." 

A rule 7iisi was taken out for the plaintiff, to set aside the appeal for 
irregularity, no affidavit having been filed by defendant as required by Rev. 
Stat. chap. 22 § 28 ; and rule nisi was taken out by defendant to have 
appeal allowed. 

Twining for appellant. The magistrate allowed the appeal, and took 
upon himself to see that the appeal was perfected. The defendant ought 
not to suffer by the act of the magistrate. 

James for appellee. The statute requires an affidavit to be made 
setting forth some error in fact or law, and the party is bound to see that his 
appeal is regular. 

Bliss, J. Here the party was lulled to sleep by the magistrate, who led 
her to believe that every thing necessary was done. 

Kule granted allowing appeal. 
James^ The costs of the rule ought not to be allowed. 

Buss, J. It is true that the costs of an amendment are to be paid bj the 
party asking for such amendment, but where the rule is opposed and the 
party gets leave to amend, the cost of the rule is to be paid by the suooessflil 
partj. 
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July 1, 1856. — Before Halliburton, C. J. and Bliss, J. 



TOBIN V. DUNNE. 

Wallace for defendant, moved to have rule nisi made absolute. 
Sawers objected that the affidavits on which rule nisi was founded were 
not on file till a day or two after rule nisi had been granted. 

Buss, J. When the rule is given in to be signed, it ought to be handed 
to the Prothonotary, who will take care that all papers referred to in it are 
on file. The Prothonotary is then to hand the rule to the Judge for his 
signature. 

It was agreed that the motion should stand over till the next Tuesday to 
give plaintifl^s attorney an opportunity of seeing the affidavits. 



July 8. — Before Buss, J. 



TOBIN V. DUNNE. 

Wallace now renewed his motion to have capias set aside on the following 
grounds : 

First. That the affidavits of the plaintiff did not state that a writ of 
summons had been issued. 

Secondly, That the affidavit only stated there was cause for believing, 
&om statements made by defendant, that he was about to leave the Province, 
without giving name of deponent's informant. 

Sawers asked leave to read new affidavits, to support the capias, and 
referred to 11 M. & W. 173. 

Buss, J. In that case the original affidavits were sufficient to hold party 
to bail, and he was allowed to come in with new ones to meet those produced 
on the other side. But here the original affidavit is deficient, in not giving 
the name of the informant, and the statement which was made. 

Rule granted. 
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DuCAEN V. DUNNE. 

Wallace moved to set aside capias on affidavit of defendant denying that 
it was his intention to leave the Province except for a few weeks in the 
coarse of his business, during which time his family were to remain resident 
here, and cited 7 Dowl. P. C. 717 ; 2 Dowl. P. C. 813. 

Sawers read affidavits in answer. 

Bliss, J. If a party denies the assertions in the affidavit to hold to bail, 
the process must be set aside unless affidavits be brought in, disclosing new 
facts on which a capias might be supported. 

Rule granted with costs. 



July 15, 1856. 



GRAHAM V. GRAHAM. 

James moved for leave to enter up judgment on an award, under a rule 
of reference in the cause. 

Bliss, J. Thought the motion unnecessary, but granted the rule. 

N. B. In taxing the costs the Judge refused to allow the cost of the 
above rule, thinking it entirely unnecessary. 



July 22, 1856. 



BONE V. McKENZIE. 

Twining moved for leave to enter up judgement on a suit of enquiry. 
Bliss, J. Thought the motion not necessary. 



July 29, 1856. — Before Bliss, J. 



DuCAEN V, DUNNE. 

This was an application to set aside the pleas as false. 
WaUace read affidavit in support of the pleas. 

Bliss, J. When the defendant makes an affidavit, denying everything 
Allied in the plaintiffs affidavit, on which the order to set aside the pleas 
Was granted, we cannot make the order absolute. 

The frequency of these applications to set aside pleas as false has 
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induced the Chief Justice and myself to come to the conclusion that it may 
be advisable to make the attorney who knowingly pleads a false plea, pay 
the costs incurred by its being set aside. 



August 6, 1S56. — Before Halliburton, C. J. and Bliss, J, 



BOUDROT V DONOVAN. 

When there has been on^ a part payment, a plea of payment and satis&ctioii 
is false. 

Lenoir for plaintiff moved to set aside plea. Action was for recovery of 
money paid to defendant for a vessel sold by defendant without authority. 
Also for money paid out in defending suit in respect of such purchase. 
There were also the common counts. 

Ritchie. The first plea meets the allegation in the plaintiff's first count ; 
that count is ambiguous, and the pleader has met one of the constructions of 
which the count is capable. The pleas to the common counts are true. If 
a pleader puts in those counts when there is nothing in dispute under them, 
he cannot move to have the pleas set aside as false which answer them. As 
to the plea of payment, a part of the amount has been paid, and therefore 
that plea is true. (Bliss, J. No — a part payment does not support a plea 
of payment and satisfaction. The plea ought to state the amount which has 
been paid ) 

Rule granted to set aside plea of payment ; but without costs. 



January 20, 1857. — Before Halliburton, C. J. 



CREIGHTON v. COOK, et. cd. 

Before the passing of 19 Vict. Cap. 24, the Court had power to discharge a person 
us agent of an absconding debtor, the first term, ^hen the creditor did not giye any 
notice of his intention to require a personal examination. 

The agent in such case is entitled to his costs of motion of discharge. 

Such motion should be made at the term in the county where the agent resides, 
when he has given notice of his intention to appear in such county. 

This was an application by Lynch to retax a bill taxed by Desharres^ J, 
at Guysborough, by a party summoned as agent of an absconding debtor, and 
who had given the plaintiff notice under section 16, cap. 141, of the Revised 
Statutes, that he would appear at Guysborough, the writ being returnable at 
Halifax. The plaintiff having given him no notice requiring him to submit 
to a personal examination, the agent, by Counsel, moved for his discharge, 
which was granted. The costs of the agent, with the costs of the application 
were then taxed and execution issued therefor. 

Lynch now contended that the plaintiff was not bound to require the 
examination in the first term, — that the application and rak for his discharge 
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irero premature, and were in fact not necessary, and that the agent should 

hav^ waited and taken his judgment the following teim, as a matter of 

coui:-:^^, without motion or rule. And the application, if necessary, should 

hsLV^ l)een made at Halifax where the writ was made returnable. Besides, 

DO JM <=> tice of taxation had been given to the plaintiff. 

Ja.-^nes contra. Tne defendant ought not to be compelled to hold funds, if 
any m.sn his hands awaiting the action of a plaintiff sleeping over his cause. 
The "p^laintiff must use diligence, and should have given the agent immediate 
notice ^, if his written declaration was not satisfactory. He was entitled to 
bis <Sischarge from the plaintiffs laches. The former law and the practice 
nnd^iK* it, supported the present practice. If entitled to move at all, as the 
law ^^ave him the privilege of appearing at Guysborough, he had a right to 
mak^ all motions affecting his rights there. 

N^z^'t^ice of taxation is not given on circuit and is impracticable. This bill 
was '^si.xed in the usual course. 

Retaxation refused* 



JaN- 27, 1857. — Before Halliburton, C. J., Bliss, J., and Wilkins, J. 



McDonald et. ai. marmaud. 

In xnoving to set aside an award the rule nisi must contain the objection* on which 
the P'^i^y intends to rely. 

Aw rule nisi to set aside an award had been granted. 

Sy?iith in support of rule. The rule of reference required that the award 

ebovxld be made by a certain day, and be then ** ready to be delivered to the 

parties." Only one paper was signed by the arbitrators which was filed. 

It did not therefore come within the terms of the reference which required 

iliat each party should have a duplicate original. 
, Ritchie. The rule in this case does not set forth the ground on which it 

18 intended to attack the award. No objection to the award is stated in the 

rule nisi, 

Halliburton, C. J. Mr» Ritchie^s objection must prevail. 

Role discharged.. 



EASTEE TERM, 

1841. 



COCHRAN V. DUNCAN, an Absent I^ebtor. 

To enable plaintiff to proceed against defendant as an absent debtor the defendant 
must have resided or the debt have been contracted within the Province. 

This was a motion for a rule to set aside process under the abscoDding 
debtor act, which wts. opposed in the first instance: 

The plaintiff and defendants both resided in England at the time the debt 
was contracted, and still reside there. The plaintiff is a partner in a house 
engaged in business here, and one of the defendants has been in the Pro- 
vince. The plaintiff directed the partnership here to draw bills upon the 
defendants for the amount due to him, which they did, and the defendants 
accepted the bills ; but the plaintiff's agent knowing that the bills had been 
refused payment, sent out the process in his behalf, which it is the object of 
the rule now moved for, to set aside. 

Halliburton, C. J. It was contended at the argument — 1st. That the 
action would not lie, because it was against co-partners, only one of whom has 
ever been in this Province, and that one had but a temporary residence here. 
When Mr. Gray was opposing the motion on this ground, the Court "tetimated to - 
him that they did not conceive it was necessary that either of the defendants 
should have been personally resident within the Province to render them liable 
to be proceeded against under our acts relating to absent or absconding debtors. 
It was stated at the argument that this Court had given a contrary decision 
some years ago. I have no recollection of any such decision, nor can I 
concur in its correctness. It is true that Lord Ellenboroughy in the case of 
Buchanan v. RuckeVy 9 East. 192, when commenting upon the act of the Legis- 
lature in Tobago, rendering the nailing of the process upon the Court House 
door, a sufficient summons upon any party, says, " by persons from the Island, 
must necessarily be understood persons who have been present and within 
the jurisdiction so as to have been subject to the process of the Court," and 
adds, ** It can never be applied to a person, who, for ought that appears, 
never was present within or subject to the jurisdiction, and in a subsequent 
case of Cava7i v. Stewart^ 1 Stark. 529, he uses this strong language in 



COCHRAN V. DUNCAN. 81 



commeating upon the Insurance act upon the same subject, *' It is perfectly 

clear, on every principle of justice, that you must either prove that the party 

vras summoned, or at least, that he was once in the Island ;" and again, 

**the party must have been proved to have been once in the Island, in order 

t,o make him an absentee." 

But strong as this language is, and high as the character of the learned 
«Judge has ever stood in the estimation of the profession, we must limit the 
^application of it to the cases in which it was probably very properly used. The 
position laid down that on every principle of justice, you must prove that the 
party was either summoned, or that he was once within the jurisdiction of 
t»he Court, taking cognizance of a cause against him, i% too broadly laid down, 
Ibr it is at variance with decisions which have also the sanction of the 
Courts of Westminster. 

That there is nothing contrary to the general principles of justice in taking 
cognizance of causes under particular circumstances, when the defendant 
neither has been personally summoned or personally resident within the juris- 
diction, is sustained by the language used by the Judges, in the cause of Garney 
V. Hardenbergf 1 Taunt. 489, in which the defendant, who was detained a 
prisoner in Paris, carried on business in London, by the agency of his wife, 
and the plaintiff had proceeded to compel an appearance by a diS' 
tringas. The defendant's Counsel obtained a rule nisi to set aside the 
proceedings and restore the goods levied under the distringas — this 
rule was on argument discharged. It may be fairly inferred that 
in this case the defendant had personally resided in England, but the 
demurrer did not proceed on that ground. Mmnsfield^ C. J., said: <* What 
is the creditor to do if he cannot use this process ? The defendant carries on 
trade in this country, although he is absent, and the persons who supply the 
materials for his trade cannot without this method obtain payment for a 
single artcile." Heathy J. *' If the defendant carries on trade in England, 
it is the same thing as if he was resident here. In Douglas v. Forrest^ 4 
Bing. 700, the action as far as it touches the case under consideration, was 
founded upon two Scotch decreets against a person absent in India, who 
had never been personally served, but proceeded against under the Scotch 
process of straining. The defendant there, it is true, had once resided in 
Scotland, and the proceedings were sustained in the Scotch Courts upon the 
ground of his having heritable property in that country ; but the objection 
taken in England to the actions brought there upon those decreets^ was, that 
it was contrary to the first principles of justice to make decreets against a 
person who had never been personally served. 

In giving the opinion of the Court of Common Pleas, Best, C. J., said : 
" We agree with the defendant's Counsel, that if these decrees are repugnant 
to the principles of universal justice, this Court ought not to give effect to 

them ; bat we think that these are perfectly consistent with the principles of 

11 
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justice. If we held they were not consistent with those principles we should 
condemn the proceedings of some of our own Courts." He then goes on to in- 
stance the proceedings under the foreign attachment in London, and closes his 
observations by stating that under that process, by which the effects and 
credits of an absent person (who be it recollected may never have been in Eng- 
land) are attached, unless the debtor appears within a year and a day, and 
disputes his debt, he is forever deprived of his property, and of the debts 
due to him. 

Now, when we consider how much more careful our law is in guarding 
the interests of the absent party, I think we must acquit the Legislature who 
passed it of violating the principles of justice. The process against the 
absentee is under the first clause of the act, and when tangible property 
is attached, 1 Geo. 3 cap. 8, it is surely reasonable to suppose that the 
owner will make some enquiry after it and learn its situation before the 
expiration of the three terms, which must elapse before the plaintiff can pro- 
ceed further to establish his debt. If effects or credits which are not visible 
or tangible, are attached in the hands of any person holding the same for 
the absentee, the same period is allowed for the party in whot^e hands they 
were attached, to notify his principal, and should he neglect that duty, is it 
not probable that the defendant himself win make some enquiry after his 
effects and credits in that long period ? In addition to which it is provided in 
the act that if the principal be an inhabitant or he hath for sometime been 
a resident within this Province (which language plainly evinces the intention 
of the Legislature that the operation of the act should not be confined to 
those only who had actually been personally present within the Province) 
then a copy of the same summons and declaration must be left at his 
dwelling house or place of abode, last, and usual abode, fourteen days before 
the sitting of the Court. Then let it be recalled that there can be no judgment 
by default with us, as it appears was the case under the Tobago Act, upon 
which Lord Ellenbormtgh^ cummented so strongly in the case of Buchanan v. 
Eucker. The plaintiff after the expiration of three terms, must, in the lan- 
guage of the act, bring the cause to trial and prove his debt to the satisfac- 
tion of a Jury, under the direction of the Court : and before he can sue out 
execution he must give security for the repayment of all such monies as may 
be levied by virtue of such execution, in case the absentee should demand a 
rehearing, and prove the reversal of the judgment at any time within three 
years after such judgment has passed. 

That injustice has seldom resulted from the act to enable creditors to recieve 
their just debts out of the effects of their absent or absconding debtors, may, 
I think, be inferred from the rarity if not total absence of instances in which 
absent defendants have claimed such rehearing. My acquaintance with the 
proceedings in this Court commenced 50 years ago. Seldom does a term 
pass without our having some case under this act ; yet I do not reooUect a 
single ease in which a rehearing has been required. 
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For these reasons I am of opinion that a debtor may be proceeded against, 
minder our acts relating to absent or absconding debtors, although he may 
never have been present in this Province. 

It was next objected that the agent could not have known that the debt was 
<3ue at the time that he made the affidavit on which the process issued. The 
«inswer to this is very plain ; he has sworn positively in that affidavit that the 
<iefendants were justly indebted to the plaintiff in the sum endorsed on the 
'ivrit, at the time he had made it, and if that statement had been untrue, 
'vhich it is now clear is not the case, defendant would have been liable 
<o be proceeded against for making it ; but we could not set aside the pro- 
cess upon any such statement of its untruth by the defendant. 

Mr. Young proceeded to make an objection that the debt was contracted 
mn England between two parties resident there, both of whom were liable 
to the bankrupt laws in that country. If this be the fact, the objection 
is fatal, and the rule to set aside the process must be granted. Lord 
EUenborough very properly asked in the case of Buchanan v. Rucker^ 
before cited, " Can the Island of Tobago pass a law to bind the rights of the 
whole world ?" It would be both absurd and unjust for any of our subor- 
dinate Legislatures to claim a right to legislate for those who have never 
rendered themselves liable to its jurisdiction by a personal residence, or by 
transacting business through the medium of others within it. Contracts en- 
tered into between persons in other countries, and connected with transac- 
tions carried on in this Province, must be decided by the laws of the country 
in which they were made, and subject to all the liabilities which those laws 
impose, nor can the laws of this country take cognizance of them unless 
the parties should remove themselves into our jurisdiction. It is evident 
that the Legislature, when they passed the act, did not intend to assume so 
extravagant a power ; their object was to enable the creditors here to reco- 
ver their just debts out of the effects of persons absent or absconding from 
this Province, and therefore I think that when both plaintiff and defendant 
are not resident, and that the debt sought to be recovered did not arise out 
of transactions carried on in this Province that no proceedings can take 
place under this act." 

The Attorney General contended that as the process issued upon an affida- 
vit made here, that a certain sum was due to the plaintiff for money paid, it 
must be inferred that the debt was contracted here, and that the acceptance of 
the bills drawn on defendants by McNab, Cochran ^ Co. in Halifax, shows 
that the debt was due in Halifax. 

Mr. Gray followed on the same side, and contended that the inferences 
that the debt was not contracted here, were not sufficient ; but if they could 
be drawn they are strong that the debt was due here. 

I cannot subscribe to these positions. The residence of the plaintiff 
Cochran^ in England is verified by the verdiot of G. Youngs and that fact 
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remains undisputed by the plaintiff, Without reference, then, to any of the 
affidavits of the defendants, which were excepted to, what does the affidavit of 
.J". W, Cochran^ agent of L. D. Cochran^ on which the process issued, state. 
It says that the defendants, both of London, merchants, were indebted to 
the plaintiff, who resides in England, for money paid, laid out and expended 
by the plaintiff for them, and for money had and received by the defendant, 
for him. If the contrary be not shewn, is not the inference almost inevi- 
taljle that these acts were |:)erformed by both parties in a country where they 
are domiciled. In the second affidavit by /. W, Cochran^ he states that the 
plaintiff is a partner of the firm of McNah, Cochran Sf Co. here, but that the 
defendant is due to him (not to the partnership) for monies paid, &c., by 
him, and for monies received by defendants for him, and that for securing 
that debt certain bills were drawn by the house upon the defendants, in favor 
of the plaintiffs. Why that course was pursued is unexplained, but it does not 
alter the nature of the transaction. The debt is not claimed as a debt due to the 
firm here, but to the individual partner who resides in England. He is the 
plaintiff, and a clerk in the firm here is acting as agent in his behalf. The 
action is not founded upon the acceptance of the bills drawn by the firm, bat 
the process at the suit of Cochran on his own separate account, for money paid 
and advanced by him for them. There is nothing then in the whole com- 
plexion of the transaction, as exhibited by the plaintiff's agent himself, to 
support a supposition that the demand arose out of a transaction in this coun- 
try; but on the contrary the inference appears to me to be inevitable 
that the plaintiff's claims upon the defendants is founded upon business 
transacted between them in England, where they both reside. For these 
reasons I think that the rule to set aside this process must be made 
absolute. 

Hill, J. An application was made during the Michaelmas Term, to set 
aside the proceedings, upon several grounds, one of which was that the defts. 
never personally resided within the Province, were not absconding debtors, 
within the meaning of the absconding act, and consequently the Court had no 
jurisdiction. This objection was in the course of the argument, disposed of 
by the Court, who intimated that personal residence was not necessary to 
give jurisdiction, and that if the defendants had carried on and conducted 
business through their agent, having an establishment here, or if the debt, 
the subject of the present action, were contracted here, that were sufficient 
to give jurisdiction. The question was therefore narrowed down to the 
enquiry whether the debt had been contracted in Nova Scotia, for it is not 
asserted by the plaintiff that the defendants were ever resident or carried on 
business here through their agents. The utmost that the plaintiff states is, 
that Angus Duncan^ one of the defendants was in this Province three or 
four years ago, for a few weeks, with a view to enlarge the business of his 
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Now, it is the duty of the Court to see that this statute is not abused, 

and that parties not really within its spirit and meaning be not hejd liable to 

its operation ; and we ought also in all cases like the present, to see that, we 

do :M=»ot assume a jurisdiction over parties and causes, when the law never in- 

teim<^ed to give it to us. 

^%Vith the most scrupulous watching, this act is too liable to 

be "ciged for improper purposes ; and therefore, let us not open a wider 

doo:KT. From the afl&davits on both sides, it is manifest that the parties, 

pla.^'ntiff and defendants, before and at the time of the contracting of this 

del>'fc, were domiciled in London and carrying on business there. No one 

thex^^fore could say with a show of reason that they were the objects of our ab- 

8COTx<ling debtors' act. I say, then, with that undisputed fact before us, prima 

ftu^^^, we have no jurisdiction, and it would be our duty so to pronounce, 

unl ^ss the plaintiff shewed us clearly and distinctly that we had. In the 

vei^^y writ the defendants are described as ** both of London, merchants." 

Tka^ fact, then, standing alone and undenied, would, I think, be sufficient. 

Bd.'t^ is there not abundant evidence before us to show that the debt here 

wa,^ not contracted within the jurisdiction of this Court ? The affidavit states 

tha.^ the alleged demand of the plaintiff against the said Charles Duncan 

andi deponent, was founded upon two bills of exchange, dated at Halifax 

respectively on the 3rd day of April last, each for the sum of £600 sterling, 

dra.^^^n by the house or firm of McNab, Cochran ^ Co, on deponent, the said 

Chr2.^les Duncarif at 90 days after sight, in favor of said plaintiff or order, and 

ace^^pted by deponent and said Cliarles Duncan on the 19th of said month of 

A.pi*il. That the said bills did not fall due till the 21st July last, and were 

ma- cic payable at the office of Messrs. Jones, Loyd ^ Co,,, Bankers, London." 

Hex*e is an allegation that the demand of the plaintiff was founded on 

these two bills directed to the defendants in London, accepted by them in 

Lo^^don, and payable at a banking house. Speaking, then, with reference to 

these bills only, when did the defendants become the debtors of the plaintiff? 

Utx^oubtedly after these bills had been accepted, and not before. The debt 

wa.s contracted in London, and not in Nova Scotia. In connection with the 

ft^^nitted domicile of all parties in London, we have it, I think, most clearly 

ft^d distinctly made out that this debt was contracted in London, and it throws 

\t upon the plaintiff to alter this state of facts if he can, and to bring himself 

within the scope of this act. But it was said that though the bills were 

accepted in London, yet the debt, for the paynient of which they were drawn, 

was contracted with the plaintiff in Halifax. The original was a Halifax 

debt. Well if that be correct, an opportunity has been afforded to the 

phtintiff to show it, and that could have been no difficult task. But this has 

not been done. There is another consideration which weighs strongly with 

me; it is sworn that these defendants were declared bankrupts in August 

last. This was not denied : but Thomas Cochran, in his affidavit says he be- ^P 
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lieves they were not go at the time the writ issued, which was on the 31st July, 
If this be so, any judgment we could give would be futile and of no avail, 
for the Bankrupt laws would override everything we can do here. Seeing 
this, then, we ought to be clear before we give our sanction to these pro- 
ceedings where, even if the debt had been contracted, the assignees of these 
Bankrupts, are entitled by a law superior to our act, to all the estate of the 
Bankrupts. 



In Easter Term, 1 842, in the case of Mitckeson v. Duncan, where the 
same point arose — Bliss /., delivering the judgement of the Court, said — 

It is unnecessary to consider the objection taken on the part of the defen- 
dant, as there is another arising out of the affidavit, which the Court cannot 
overlook. 

Tho plaintiff and defendant both reside out of the Province, and in the 
city of London. The debt for which the process issued was contracted in Lon- 
don. It was for goods sold and delivered by the plaintiff to deft., and a 
copy of the bill of parcels, annexed to the defendant's affidavit, is thus head- 
ed : 

London, 8th June, 1841. 
Messrs. Duncan & Brothers, 

Bought of Wm. Mitcheson & Son. 

This then is a case which most clearly does not come under our absconding 
act. If the process could be supported here, there is no case in which par- 
ties residing abroad might not be sued here on contracts arising wholly 
without the Province, if a single debtor of the defendant could be found, 
who might be summoned as his agent, partner, or trustee. It would be too 
flagrant an abuse of the process of the Court to permit it, and there is noth- 
ing in the law to warrant such a construction. It was intended to give 
creditors a remedy against debtors, who, having resided here, had withdrawn 
themselves, and so would otherwise defeat the creditors from recovering their 
just debts, or, at most, to giye a similar remedy for the recovery of debts 
actually contracted here. It would be monstrous if our Legislature had at- 
tempted to make the Court here the arena for litigant parties residing far 
from its jurisdiction, to control matters arising also wholly beyond it. They 
•could not do so — nor have they. The rule therefore to set aside the process 
4nust be made absolute. 
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EASTER TERM, 1842. 

GOULD V. GOULD. 

Where one of the Jurors slept and breakfasted with the defendant, and another 
|Mirtook of a glass of rum, with him, held not a sufficient tampering to justify setting 
aside verdict in his favor. Hill, J. dissenting. 

Xn this case the Jury were permitted to separate for the night, and one of 
them slept at the defendant's house, and bieakfasted there, whilst another 
partook of a glass of rum with him, in a public house. After verdict there 
a rule nisi to set it aside on these grounds. 



Halliburton, C. J. After citing the cases of Everett v. Yauell^ 4 B. & 
Adol. 681 ; Duke of Richmond v. Wiie^ 1 Vint. 124, and commenting on 
them, said : 

Now in the case under consideration, one of the Jury, who was connected 

by ixiariiage with the defendant's wife, went to the defendant's house and 

lodged there on the night that the Jury were permitted by the Court to 

separate, pending the trial. The deiendant positively swore that he had no 

conversation with him on the subject of the cause. The objection, therefore, 

entirely rests upon the circumstance of the defendant having given the Juror 

a night's lodging when he came to his house in search of one. Had the 

^^efendant sought out the Juror an.l solicited him to have become his guest for 

the night, it would have had more weight. But in a country like this, 

^kere our little county towns are so crowded during the sittings of the 

Court, that persons frequently find great difficulty in procuring a night's lodg- 

• 

^iig* I cannot think that extending an act of hospitality so very common through- 
out the Province to a Juror who sought for it, ought to vitiate the verdict. 
•^ party is bound not to do any act to win the favor of a Juror who is trying 
^^8 cause, but can he be required to do an act so offensive to him as to turn 
^im out of doors when he came to seek what I repeat is a most common act 
^^ hospitality here, and at a time when it is often difficult to procure such 
^commodation at the little inns in the country towns. I think it would be 
^taraining the point too far to set aside a verdict, which appears to be well 
Warranted by the evidence, upon this ground. 

Nor can I lay much stress upon the other objection relative to the glass of 
^Hm, of which another Juror was requested to partake on^ the following 
doming befoie the Court met. The defendant in an open room, where 
Several persons were present, had called for a glass of rum for himself. One 
of the Jury came in not by his invitation, but accidentally, and the defendant 
in accordance with a custom which on other accounts I am happy to say is 
becoming less prevalent, asks him as an acquaintance to participate in 
the glass he had just ordered. I cannot think that so very slight and so 
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very common an act of civility could have been given from such a corrupt 
motive, or was likely to produce a corrupt feeling in the Juror's mind. 

We were told at the argument that in case of a verdict passing in fayoor 
of a party who had been working upon the mind of any of the Jury by 
sinister means, the Court should set aside the verdict without considering 
whether the proof supported it or not. I am not disposed to dissent from 
that position when it is clear that this party had. used such sinister means. 
But when all that was done may have been done without any sinister intenti- 
on, and the verdict is fully warranted, as I think it is in this case by the 
evidence, I should view the transaction so far in mitiore sensu, and should 
deem the Jury to have been honestly guided by the evidence, in preference 
to attributing to them the depravity of violatmg their oaths for so trifling 
a temptation. 

While I view this case, however, in that light, I would warn all parties 
interested in the decision of a Jury, to beware of any — the slightest attempts 
to exercise any undue influence over them. The convenience of the Court, 
the Counsel, the Jury, the parties and the witnesses, is so much consulted by 
the modern practice of permitting Juries to separate for the night, and to re- 
tire to the comforts of their homes or their lodgings, in civil cases which occupy 
more than one day, that no one can wish for a recurrence to the old system, 
under which the physical powers both of the Court and Jury were frequently 
so exhausted as to render them incapable of discharging their respective 
duties satisfactorily. But as that separation withdarws the Jury from the 
eye of the Court, and renders them liable to the attempt of the parties to 
influence them improperly, the Court will ever lend a ready ear to every 
complaint of this nature, and will resist every such improper attempt with 
exemplary punishment. I do not think, however, that this is a case which 
calls for it, and I am of opinion that the rule for a new trial should be 
discharged. 

Hill, J. The verdict in this case was for the defendant, and the rule to 
set it aside has been urged on three grounds : 

1st. That the defendant, George Gould furnished at his own cost, spiritu- 
ous liquors to one of the Jury during the trial and before the verdict was 
given. 

2d. Communications with a Juryman relating to the premises, the subject 
of the action, — and 

3d. Supplying one of the Jurymen with lodging during the trial. 

The grounds taken at the argument for setting aside the verdict, seemed to 
be considered as unworthy of serious consideration, and too trifling for grave 
deliberation. But I entertain, I confess, a very different idea, and consider 
everything having the slightest tendency to sap the pure administration of 



GOULD V. GOULD. 89 



justice and the trial by Jury (a most important part of it) as demanding our 
deliberate consideration. 

In support of the rule the affidavit of Robert K, Gilbert states in substance 
"tiiat on the morning of the second day of the trial of this cause, and before 
'tihe verdict was handed in, he, deponent, saw George Gotdd, the defendant, 
S.nyite John Robe tts^ one of the jurymen who tried the cause, into Ferguson's 
x^sn, near the Court House, in Amherst, to drink spirituous liquors with the 
defendant. That Roberts accordingly went into the inn, where defendant 
<3alled for liquor, of which the Juryman partook. The affidavit of Thomas 
•dndd discloses that another Juryman, Martin King, after the Jury had been 
^separated upon the Tuesday, accompanied the defendant, George Goidd to his 
Imouse, was lodged and entertained there during the night by George Goulds 
•SLt his costs, and charges, and expense, until the following morning. And 
Jliary Gotddt in her affidavit, states, that on Wednesday morning, she saw 
"tihe Juryman, Martin King, upon the premises in dispute in this case, at- 
tended by the defendant, who was pointing out the same to the Juryman, 
And shewing, apparently, and as she believed, the lines and trespasses in 
<lispute, as contended for by the defendant. The affidavit of Jonathan 
JM^cCidly has no bearing upon the case, and, therefore, I shall not remark 
cipon it. 

It is admitted by both parties that the trial of this cause commenced 
upon the Tuesday morning, that the Jury, in the afternoon of that day, and 
before the termination of the cause, were permitted to separate and return 
t^ their homes until Wednesday morning, on which day the verdict was given. 
^!*he defendant meets the plaintiff by an affidavit from himself, in which he 
states that the affidavits of Gilbert, of Thomas Gordd, and Mary Gould have 
been read to him, and that he fully understands them. He denies accompany- 
ing King the juror to his house, and says he came there unexpectedly. He 
admits that the Juryman lodged at his house during the Tuesday night, and 
)«fb on the following morning. He denies pointing out to the Juryman, the 
premises in question, or their lines, and explains, what took place on the oc- 
<2asion. 

With respect to giving liquor to another Juryman, John Roberts^ he says, 
^hat on the Wednesday morning before the opening of the Court, he was in 
the taproom of Ferguson's Inn, at Amherst, taking a glass of spirits, and that 
Jloberts came into the room, and on his invitation partook of a part of a 
glass with him. He then swears that he held no conversation with King or 
Roberts^ or any other of the Jurors in this case, respecting the merits there- 
of, previous to the delivery of the verdict, and that he never attempted to 
influence them in any way in giving the said verdict, and that, except as 
before mentioned, he did not give meat, drink, or lodging, to any or either of 
the said Jurors. The affidavits of Mary Niles, Edward NUes, and William 

C. Pipes, are unimportant, and do not touch the roal question. I shaH be 

12 
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guided entirely by that which is expressly admitted, or not denied by the 
defendant. 

From a charge like the present, it would be natural to expect that defen • 
dant would be anxious to free himself, and to give the fullest explanation od 
it. He admits that he thoroughly understood it, and therefore he ought to 
have been explicit in negativing every allegation. Now the facts charged 
are — 

1st. That afler the Jury had been sworn, and before the verdict had 
been given in» one of the Jurors went to the house of the defendant, 
lodged, and ate, and drank there during the night, at the expense of 
the defendant, and also on the next morning. It is a matter of the 
most perfect indififereuce whether the Juror went to the house of the defen- 
dant invited or uninvited, accompanied or unaccompanied. Of what possible 
consequence can it be whether a Juryman says, give me £5 and I will give 
a verdict in your favor, or whether the offer comes from the plaintiff to the 
Juryman, by proposing to give £5 to him if he would find a verdict in his 
fevour. It is the fact we have to deal with, and therefore if King had pur- 
posely gone to defendant's house without the defendant expecting him, and 
proposed to receive a bribe, which defendant gave, would the defendant stand 
acquitted ?- surely not. Is, then, this charge denied ? It is on the contrary 
admitted. The defendant says, ** But deponent further saith that on the 
Tuesday evening above-mentioned, the said Martin King, unexpectedly to 
deponent, arrived at his dwelling house, and lodged there during that night." 
He then describes the catching of the Juryman's horse on the next morning. 
The charge was not only that the Juror lodged the night Y^ith the defendant, 
but that he ate and drank at his expense ; and this is not denied, and there- 
for is admitted. 

The 2nd charge is that the defendant had communications with a Juryman 
relating to the premises — the subject of the action. Let us see how this is 
met. Mary Gould swears that she saw the defendant and the Juror on the 
morning of Wednesday together upon the premises, and that the defendant 
was apparently in conversation with the Juror, and pointing out the same, 
and the lines in dispute. In answer to this the defendant says : ** On the 
following morning the said Martin King asked deponent to assist him in 
catching his horse in the pasture; that deponent went with him and in 
following the horse they crossed the line between plaintiff's and defendant's 
farms, at a short distance from the two fields spoken of by the witness on the 
trial, as the place whereon the trespasses were committed ; but he did not 
point out the same to the said Martin King, nor shew him the lines and 
trespasses in dispute as stated in the affidavit of the said Mary Gould" 

The defendant, it is true, negatives here that he pointed out the lines and 
premises as stated by Mary Gouldy but he does not follow this up by 
negativing his having held any conversation touching the cause with the 
Juror at the time he speaks to. After, however, making other statements 
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"ve have the following : And deponent expressly, swears that he held no 
conversation whatever with the said Martin King, or Jc^n Roberts, or an.y 
other of the Jurors in this cause, respecting the merits thereof, previous to 
the delivery of the verdict. That he never attempted to influence them in 
-any way, in giving the said verdict, and that except as before mentioned he 
-did not give meat, drink, or lodging, to any or either of the said Jurors.*' 
If all had been right, and the facts would have borne the defendant out, he 
would I should think have been most anxious to have denied his having held 
-any conversation whatever with the Juror upon the subject of the cause. 
We do not find here, however, any such denial. One cannot tell exactly 
-what he may mean by the merits of the cause. The phrase is vague, and 
-appears purposely so, for if no conversation on the subject of the cause had 
passed between the defendant and the Juror, any professional man would 
have so framed the affidavit. I am, therefore, irresistibly led to the con- 
clusion that this cause was the subject of conversation, between the defen- 
•dant and the Juror King. The allegation that he never attempted to 
influence them in any way in giving the said verdict is equally vague and 
uncertain. 

The 3rd charge of giving spirituous liquors to another Juror, John Roberts^ 

is not denied ; and whether the Juryman was invited to go into the Inn to 

-drink, or being in there drank on the invitation and at the expense of the 

defendant, is quite immaterial. The fact that the defendant treated (as it is 

phrased in the country) the Juror, stands admitted. 

But it is said all these ^re little things, too trifling for notice, and that it 
would be monstrous to set aside a verdict on that account, and particularly 
80 when we see that the verdict is .undoubtedly right. Now I take leave to 
-say that if treating, providing meat and drink, or bribing, is a ground of 
itself for avoiding a verdict, the Court cannot, if any one is made out satis- 
factorily, enquire into the weight of the evidence for or against the verdict — 
the sole inquiry invariably is as to the fact. This is not a discretionary matter 
with us, as where a Jury goes against evidence, but whether what has taken 
place goes against the verdict in point of law. Where, indeed, anything 
occurs on the trial of a cause, which though improper is not of itself a 
sufficient ground for avoiding a verdict, that may and often does form an 
item for the consideration of the Court ; but where the act itself vitiates the 
verdict, then whether right or wrong it cannot be upheld. A verdict given 
by a toss up, may be a very just one in itself and fully warranted by the 
evidence, but yet would be set aside. As to what has taken place in this 
cause being a trifle and a small matter, why so it is in one sense — and so is 
entertaining a man for a week, and so are a few gallons of rum, and so are a 
few shillings, dollars, or pounds, a trifle ; but these trifles often lead to 
important things. Where is the true line between these small and unworthy, 
and the great things that may be worthy of notice. All is safe and clear if 
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we admit of no trifles, but I know not when we are to stop, if what has taken 
place here is to be winked at. If the defendant without saying one word, 
had slipped a sovereign into the Juror's hand, would that be considered 
a trifle ? Yes — for according to the argument and the prophecy of one of 
the learned Counsel who argued the case, one hundred sovereigns given 
avowedly as a bribe could not, and ought not to have weighed a feather in 
setting aside this verdict. Under the influence of this prophetic spirit he 
boldly declares such ought to be now, and will before ten years be the ruling 
in England. All that ought to be done, he maintains, is to fine the bribing 
and bribed parties, and let the verdict stand. Well, whenever this prophecy 
is fulfilled, I shall abide by the decisions in Westminster Hall, but at 
present I feel no disposition to uphold what I fear is becoming too frequent a 
practice in this Province — tampering with and managing Jurymen. I feel a 
solemn duty imposed upon me, to watch any acts of this nature emanating 
from either of the parties in this cause, and when I find anything practised 
tending to create a bias and leaning, where every thing ought most 
especially to be unbiased, I shall endeavor to punish the person in fault. 

Now as to the authorities bearing on this case. Lord Coke says — Co. 
Litt. 227 : " If the Jury, after their evidence given unto them at the 
Bar, do, at their own charges, eat or drink, either before or after they be 
agreed on their verdict, it is finable, but it shall not avoid the verdict ; but 
if before they be agreed on their verdict, they eat or drink at the charge of 
the plaintiff, if the verdict be given for him it shall avoid the verdict." And so in 
the ease of the defendant. I do not find this rule controverted in any book 
of authority, or by any case, since the time of Lord Coke, On the contrary 
it is repeatedly recognized and adopted. In the Duke of'Richmoiid vs. 
Wise^ 1 Yent. 125, all the Judges agreed that if a Jury ate or drank at the 
charge of the party for whom the verdict was found, it disanuls the verdict. 
In Chitty's Arch. 7th Ed. 1840, p. 286, (a book of no mean authority on this 
subject) this rule is laid down as still governing. Mr. Chitty makes use of the 
very language of Lord Coke, and in a note refers to the case o^ 'Everett vs. 
YoueUs, 4 B. and Ad. 681. In that case I find the rule not dispute but 
recognized. A Jury had been shut up all night, and about three hours after 
they had been shut up, a servant of the foreman conveyed a sandwich to him 
by stratagem ; this was made one of the grounds for setting aside the verdict. 
The handing a sandwich by the servant to his master would seem to be quite 
as small and trifling a thing as the lodging and entertaining by the defen- 
dant himself one Juror for the night, and ftirnishing a glass of spirits to 
another ; but we do not find it so treated. Lord Tenterden says — " The 
delivery of food to the foreman might be a ground for imposing a fine, but 
it is not a reason for setting the verdict aside. It does not appear that the 
food was supplied by a party to the cause, nor on which side the Juryman 
who reoeived it, was at the time. Lord Tenterden here manifestly rec(^- 
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sizes the rale in CoAre, and had it appeared that the sandwich was furnished 
hj a party to the cause, would undoubtedly have set the verdict aside, for 
otherwise it would have been absurd to have referred to that fact, and drawn 
t;he distinction he did. The reporters refer in a note to Co. Litt. 227, as 
-file governing rule. We do not here find Lord Tenter den making any dis- 
-ftinction between little and large quantities of food even when supplied by 
WL stranger to the cause. 

Courts have ever been jealous of even the possibility of tampering with 
Tories. Nothing is more important in the administration of justice than to 
leep a watchful eye upon parties in a cause, when anything is practised that 
xnay have any tendency to improperly warp the minds of a Jury. And for 
snyself I will say in cases of this nature I will never enter into the inquiry 
^^th a disposition to palliate and fritter away such attempts. I will never 
:inquire how much has been given, but whether any has been, for I cannot 
xneasure the exact influence that any given quantity of meat or drink may 
liave upon the mind, or whether it may have any. I find the rule to be that 
nothing shall be given. I think the rule based upon sound sense, and if 
»lhered to will conduce greatly to the purity of trial by Jury. 

Bliss, J. This was a rule nisi to set aside a verdict found for the defend- 
ant, on the ground of improper conduct in one of the defendants, in treating 
aome of the Jury during an adjournment of the trial, which occupied three 
<3ay8. 

Q?he affidavits, on which the rule was obtained, charged the defendant 
€jreorge Gould with having returned home, after the trial on the first day, 
in company with one of the Jurors, who was lodged and entertained by him 
^at night, and that the next morning the defendant was seen on the land 
xn dispute with that Juror, pointing out to him the bounds and the trespass 
^Vhich were the subject of the suit. The defendant was further charged with 
Iiaving furnished another of the Jurors with spirituous liquor to drink, at an 
Snn, on the •second morning of the trial. 

The defendant has by his affidavit, in some degree at least, exculpated 

liimself £rom that which forms the most serious part of these charges. He 

denies that he invited or accompanied the Juror to his house, but states that 

this Juror came there unexpectedly, in the evening, and lodged there that night 

IHe also most fully denies the whole statement relative to his having pointed 

«ut the bounds of the land and the trespass, as det-ailed in the affidavits pro- 

~ ^uced by the plaintiff, and he shews how those probably originated in a mistake. 

Se admits that being in the tap room of the inn, on the second morning of 

the trial, the other Juror referred to, entered, as he was pouring out a glass 

of spirits, of which he invited him to partake ; but he expressly swears that 

he held no conversation with either of these Jurors, or any other of them, 

respecting the merits of the cause, before the verdict was delivered, and that 

he did not attempt to influence them in any way in giving their verdict. 
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If the law be that if any of the Jury, after they are once impannelled, eat 
or drink at the expense of the party for whom their verdict is found, it will 
vitiate it, — and if the law be of that stringent nature that the Court can 
exercise no discretion — then, undoubtedly, we should be bound to set this 
verdict aside — for that such was done here is admitted by the party himself 
against whom the charge is made. I am not convinced that the law is at 
once so inflexibly severe and so extensive in its application. It is necessary, 
no doubt, that the tribunals of justice should be most carefully and vigilantly 
guarded from all corruption, and that their decisions should be free from 
even the suspicion of being given under any undue influence. There are 
some acts of misconduct in themselves so unequivocal — some in which the 
criminal intent of the party is so apparent, or the mischievous effect on 
the Jury so clear, or so highly probable, that the Court cannot hesitate to 
set aside a verdict which has been found, under such circumstances, for the 
guilty party. But it does not follow that an extreme rule should be laid 
down, which would make it imperative on the Court to set aside every 
verdict found for a party who at any stage of the trial may have incautious- 
ly, perhaps, given to a Juror the most trifling article of food, as a few figs, a 
pippin, or a sandwich. Nor do I think that either the authority of Lord 
Coke on the cases cited from trials per pais, and elsewhere, preclude the 
Court from enquiring, in some oases, into the criminal intent of the party, 
or the effect which it has produced. Co. Litt. 227 ; Tr. per pais, 248 ; 
Vent.; 124. 

The law, as stated in Coke Litt., 227, is, " if the Jury, after their 
evidence given unto them at the bar, and before they are agreed on their 
verdict, eat or drink at the charge of the party for whom they afterwards 
find their verdict, it shall avoid the verdict." And in all the cases in 
which the verdict has been attacked on this ground, in trials per 
pah, in Vent. 124, and in 4 B. and Adol. 631, the furnishing of food to the 
Jury, was after they had retired from the bar to consider their verdict. 
This appears to me by no means an unimportant distinction. Not that acts 
of treating at any other period may not have proceeded from a corrupt 
motive, nor be less influential, perhaps, in biasing the Juror who receives the 
favor, but then I apprehend in those cases these matters may be enquired 
into, whereas if the law precludes all exercise of judgment, and compels the 
Court to set aside the verdict on account of food furnished to the Juror, it 
is, I conceive, only where it has been so furnished after the Jury have 
retired from the Bar. By the law of England, as Lord Coke says in the 
same passage, *' the Jury after their evidence given upon the issue ought to 
be kept together in some convenient place, without meat or drink, fire or 
candle, and without speech with any, unless it be the bailiff, and with him 
only if they be agreed." One of the objects of which appears to be to 
accelerate their unanimity ; 3 Bl. Com. 375. And it was once thought, that 
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if the Jury had eaten or drank, after the j had retired from the bar, though 
at their own charge, the verdict was thereby avoided. 2 Hale, P. C. 306. 
JBnt now, as Lord Coke says, it is only where they eat or drink at the charge 
of the successful party. It is, therefore, a direct violation of the- law in thus 
mating for which the Jury are finable, and for which the party who furnishes 
't^em with food is also punishable, for the offence neither depends on the 
XBOtive nor the effect of it, but is complete without reference to either. It 
may be considered too, not without reason, that the very supply of food to a 
^uror at this juncture by an interested party, furnishes so violent a 
;presumption of a criminal motive, that no denial of it would be listened to : 
£tnd indeed the influence which it may exercise in retarding that free unan- 
imity which it is the object of the law to produce, and in bringing about an 
£igreement, not the result of conviction alone, as it ought to be, makes it 
jaaore necessary for the Court to visit the offence in the manner it does, with 
"tihis speedy and exemplary punishment. A trifling article of food furnished 
"though but to one Juror, after he has retired, may have an influence on the 
"verdict, inasmuch as it may enable that Juror to hold out, and so compel 
others to give up their opinion to his. But the same result could not be 
jDroduced if the food or drink had been given at an earlier period, or on 
another day. And I can therefore conceive that a peremptory rule may be 
laid down with respect to the one case, which is not applicable to others. 
In Everett v. YouelU 4 B. and Aid. 681, the complaint was that a sandwich 
tad been furnished one of the Jurors after they had retired from the Bar. 
TXhe application to set aside the verdict failed, because it did not appear 
tM have been furnished by a party in the cause, nor that refreshment had 
«iny effect in carrying the verdict. But there is nothing in what fell from 
tkQ Court to induce a belief that a mere trifle like a sandwich supplied by 
'tJie party himself to a special Juror (he is called J. A., Esq.) if it had been 
on a previous day of the trial, would have vitiated the verdict. I cannot 
lelieve a circumstance like that which might have been of a most innocent 
character, and appear a very trivial matter, would, as a matter of course, 
«all for this interposition of the power of the Court, and compel it without 
:f urther inquiry to set aside the verdict. Some discrimination must surely 
l)e made between an act which may be imprudent, and one that is criminal, 
l)etween a case that furnishes presumption of undue influence, and that 
^here no reasonable mind can a moment suspect it; and, therefore, not 
deeming myself to be absolutely bound to set aside the verdict, as a matter 
of course, I look to the facts themselves, to see if they require it. 

The defendant has purged himself, by his affidavit, from the very grave and 
serious imputation of having designedly attempted to influence the Jurors. 
He has shown too that there was no premeditation in what he did — that the 
one Juror came to his house an uninvited and an unexpected guest, and that 
the other, with whom he shared a single glass of spirits, entered the tavern ^ 



96 GOULD V. GOULD. 



at the moment he was drinking, and that with neither of them did he 
hold any conversation respecting the merits of the cause then being tried. 
I cannot saj on these facts that the defendant has so improperly conducted 
himself, that he deserves to have his verdict set aside, as a punishment 
for it, and be made on that account to incur the expense of a second trial. 
I do not mean to say that his conduct was free firom blame — nor would I 
pass over it without censure — for no man ought, nor, if he possessed right 
ieelings, would place himself in such situations with one who was a Juror in 
his cause, nor extend to him those acts of hospitality or courtesy whilst that 
trial was depending. Such acts necessarily must and do excite suspicion, and 
in many cases would be sufficient to raise a belief in my mind that the verdict 
had been influenced by them. Indeed, I must say that where the matter was 
doubtful, and a fair question was open to the Jury, to be decided for or 
against suuh party who bad acted in this manner, I should feel myself com- 
pelled to annul a verdict, which I could not but see might have been owing 
to improper influence. 

Is there, then, anything to rebut this presumption here, and to remove those 
suspicions ? I think in a matter like this we are warranted in examining 
the case itself, in trying the verdict by the facts, not to see if it can be 
supported by them, but to ascertain if any other could have been given, for, 
if not, we cannot any longer suppose that an improper influence was produ- 
ced on the Jury by an act of the defendant. 

It appears that the land in respect of which the trespass was brought, is 
part of that which had been formerly received by Desbarres in an action of 
ejectment, and was subsequently conveyed by him to each of these litigant 
parties. Now the only evidence in which there is any discrepancy, as far 
as I can discern, was in respect to the locus in quo being within the bounds, 
as described in the deed from Desbarres to the plaintiff. The land, however, 
had been actually surveyed, and the several allotments of the plaintiff and 
defendant had been marked and staked out, and according to the lines and 
bounds thus well established and defined the two parties had been put in 
possession by Desbarres^ and within these limits of the defendant's possession 
the locus in quo was situated. The defendant was therefore lawfully possess- 
ed of the land in respect of which the action was brought, and he could not 
be treated as a trespasser either by Desbarres himself, or by the defendant who 
held under him, and had taken his own possession according to this decision, 
and thus acquiesced in. On such evidence as this, which stands wholly uncon- 
tradicted, I know not how the plaintiff could possibly maintain his action ; 
nor, if the verdict had been for him, could it be upheld. Thus viewing the 
case, I do not think that the conduct of the defendant or the ends of jus- 
tice require that the verdict should be set aside, and the case be sent to 
another Jury who would find precisely the same verdict. And yet I mnst 
admit that I arrived at this conclusion not without tome hesitation, for I 
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would not be thought to regard with indifference the probably too frequent 
4Lttempts to tamper with Jurors, or give room for the belief that anj such 
<;an be made with impunity. If my decision on this matter should lead to 
this, I can only say that such oughtio be the effect of it ; and, when a proper 
occasion arises, I shall not be founoless forward than others to mark in aa 
effective manner the disposition which I feel to correct so great an abuse. 
It might perhaps operate as a salutary warning to others, if we were to set 
^de the verdict, but I do not think it therefore right to make that example 
"vhen the case before us does not warrant it. 

The present rule for setting aside the verdict must, in my opinion, then 
1)6 discharged, but under all circumstances I think it should be without 

<X)StS. 



MEISNER V. FANNING. 

The Crown cauuot grant the waters of a navigable arm of the sea, so as to give a 
•cft right of excluslYe fishing therein. 

Hill, J. — The question arising in the present case, is upon a demurrer 
t^iken by the defendant to the replications of the plaintiff to the first, second 
^nd third pleas of the defendant. 

The action is trespass, and the declaration contains six counts. Upon the 
first of these no question arises. The second charges the defendant with 
iDreaking and entering the close of the plaintiff, covered with water, situate at 
3)eep Cove, in the County of Lunenburg, fishing in that close, and catching 
^nd carrying away therefrom many barrels of salmon and other fish. The 
'tihird count is substantially the same as the second. The fourth count charges 
tiie defendant with breaking and entering the general fishery of the plaintiff, 
-situate at Deep Cove, fishing therein, and taking and carrying away there- 
£om a quantity of mackerel and other fish. The fifth count is the same in 
-Substance as the fourth, and the sixth count is not touched by the demurrer. 

The defendant as to the second and third counts pleads, First, that the 
^ose mentioned in those counts, at the time of the trespass, was, and still is, 
^uid from time immemorial hath been, part and parcel of a navigable arm of 
^e sea, called Deep Cove, and was and is a common and public and navigable 
^urm of the sea, in which the tides and waters of the sea have flowed and 
^eflowed ; and that, therefore, all the Queen's subjects had and have a right 
t^ fish therein, and that defendant, in the exercise of this right did, at the 
t^imes stated, fish therein and carry away the fish taken, as he lawfully 
Xnight. 

The second plea of the defendant to these second and third counts, does 
iiot, in any. material part, vary from the first. 

The defendant, as to the fourth and fiflh counts, which charge the defend- 
ant with breaking and entering the plaintiff's general fishery at Deep Cove, 
13 
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and taking fish therefrom, pleads that the general fishery set out in these 
fourth and fifth counts, was, and still is, and from time immemorial has been, 
part and parcel of a navigable arm of the sea called Deep Cove, and then 
proceeds to justify the defendant in fis]|^ng, as in the pleas to the third and 
fourth counts. 

So that to this action of trespass for breaking and entering the plaintiff's 
close, covered with water, and his general fishery, the answer of the defend- 
ant is : ■ This close and general fishery was a navigable arm of the sea, and I 
had a common law right to fish therein. 

The plaintiff, as to the defendant's plea to the second and third counts, 
replies, in effect, that the close covered with water in these counts mentioned 
by a grant from the crown, dated the 6th July, 1799, under the great seal of 
this Province, made to Thomas Cochran^ James Cochran and William 
Cochran, was granted to those persons, and described as follows, viz. r •* The 
waters round Deep Cove, in Mahone Bay, to wit, the water and the land 
under the water, or the shore of Deep Cove m Mahone Bay, beginning at the 
extreme point or head at the entrance of the said cove or harbor, until it 
should come to the other extreme point or head at the entrance of said cove 
or harbor, and measuring all round said cove^ directly into said cove or harbor, 
100 feet from the high water mark or line," together with all privileges, 
profits, commodities and appurtenances, belonging. That the legal representa- 
tives and devisees of these three parties respectively, by deed bearing date the 
5th of November, 1838, conveyed by deed the premises named in the grant 
to the plaintiff and one John Sealncrgy and described in this deed as follows : 
*' All the land, and land covered with water, beach and shore lying arouiid 
the said cove, called Deep Cove, beginning at the eastern point or head, at 
the entrance of the said cove, and following the several courses of the shores 
of the said cove, until it shall come to the other extreme point or head at the 
entrance of the said cove, and measuring all round the said cove, directly into 
the said cove, 100 feet from the high water mark or line, together with the 
fishery and liberty of fishing, commonly called Deep Cove fishery, therewith 
usually held and enjoyed, being the same land, and land covered with water 
and premises, in the said grant hereinbefore in part recited, contained." And 
the plaintiff then alleges that because, at the several times mentioned, he, the 
plaintiff, was under, and by virtue of the grant and deed respectively men- 
tioned, and by the lease and license of the said John Seaburgj in the sole 
exclusive use, possession and enjoyment of the said close, covered with water 
in the said second and third counts mentioned, he ought to maintain his 
action. 

To the second plea to the third and fourth counts, the plaintiff replies that 
he ought not, by anything in that second plea alleged, be barred from his 
action, because he alleges that the said close, situate at Deep Cove aforesaid, 
with the appurtenancos, hath been in the uninterrupted exclusiye use, posses- 
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sioD aud enjoyment of him, the plaintiff and other persons, under whom he 
lawfully and rightfully claims the same, for twenty years and upwards, and 
hath, during all that time, been held, used, occupied and enjoyed by plaintiff 
and those under whom he claims, exclusively as their property. 

To the third plea, which goes to the fourth and fifth counts, alleging a 
breaking and entering the general fishery of the plaintiff" at Deep Cove, the 
defendant replies and claims the general fishery under the grant to TkoTruu 
Cochran ^ James Cochran and William Cochran, and the deed to the plaintiff 
and Seaburg respectively mentioned and set out in the replication to the first 
plea, to the third and fourth counts, and the possession of the plaintiff under 
that grant and deed, and under the lease and license of Seaburg, To these 
replications the plaintiff hath demurred generally. 

The question arising under these pleadings, for the decision of the Court, 
does not appear to me as involved in any difficulty. 

The plaintiff complains that the defendant broke and entered his close, 
covered with water, at Deep Cove harbor, and that he also broke and entered- 
his general fishery at the same cove. The defendant says this cove is a navi- 
gable arm of the sea, which I had a right by law to enter, and therefore I am 
cot, and can not be, a trespasser for doing that which the law permits. The 
plaintiff does not deny that this cove is a navigable arm of the sea, and there- 
fore the fact of the locus being an arm of the sea, stands admitted upon the 
record. It rests, therefore, with the plaintiff to show by what authority he 
claims to prevent the defendant from entering and fishing upon this navigable 
arm of the sea. He claims this right first, under the grant from the crown, 
which he has set out, and the possession, under it, of the land covered with 
water ; and, second, he claims under a possession of the cove as a general 
fishery for upwards of twenty years, without relying on the grant. 

Now, speaking of rights under documents, it is obvious all the rights of the 
plaintiff to this Deep Cove are derived from the grant of 1799 to the Messrs. 
Cochran, They could not convey to the plaintiff that which the grant did 
not give them. Without, therefore, entering into any discussion as to whether 
the crown could grant the land covered with the waters of this arm of the 
sea, but assuming the grant good as to that, and that the plaintiff might 
maintain trespass for any injury done to that, yet that question does not come 
up here. We are called on to say whether the grant in question conveyed to 
the Messrs. Cochran the waters of Deep Cove, being a navigable arm of the 
sea. There is no pretence for saying the crown could make any such grant. 
It might as well grant the air around the cove. These waters, fluctuating 
and in a constant state of change, are not the subject-matter of a grant. But 
then, says the plaintiff, we are entitled, under the grant and conveyances, to a 
fishery in this cove. Now, first, the crown could not grant a general fishery 
— a grant to support that must be as old as the reign of Henry II., and 
therefore beyond the time of legal memory, for, by Magna Charta, and the m 
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second and third charters of Henry III., the king is expressly precluded from 
making fresh grants. But, in fact, the crown has not made such a grant. 
Now if the crown could not, and did not make such a grant, it follows, of 
course, that the Cochrans could not convey to the plaintiff that which they 
had not. But the fact, even here, is against the plaintiff, for the conveyance 
set out in the replication does not pass a several fishery, which is an exclusive 
right. The language of the deed is " Together with the fishery and liberty 
of fishing commonly called Deep Cove fishery, therewith usually held and 
-enjoyed." The plaintiff, therefore, has failed completely to show any exclu- 
«ive right to the locus ^ and the language of Lord Hale is : ** In the case of 
a river that flows and reflows, and is an arm of the sea, then, prima facicj it 
is common to all ; but if any will appropriate a privilege to himself, the proof 
lieth on lus side; for in the case of an action of trespass brought for fishing 
there, it is, prima facie, a good justification to say that the locus in quo is 
brachium maris in quo, unus quisque sulfjectus domini regis hahet et habere 
debet liber am possessionem^*^ But the plaintiff puts his right to maintain his 
action upon a ground totally disconnected with the grant and conveyances, 
namely, his uninterrupted exclusive use, possession and enjoyment of Deep 
Cove, for upwards of twenty years before action brought. Now, supposing 
this arm of the sea capable of being so possessed, this is the first time I ever 
heard that twenty years possession of an arm of the sea, would give a party 
a right of general fishery therein. A prescriptive right to a general fishery 
in a navigable river may certainly exist, but where we find that twenty years' 
possession is evidence of that prescriptive right, I know not. 

The replications, therefore, do not show any right in the plaintiff to the 
exclusive use of the waters of this arm of the sea, and consequently, are no 
answer to the pleas. The judgment, then, on the demurrer, must be for the 
defendant. ><v7?5v Judgment for the defendant. 




MURDOCH V. GRANT. 

Where the defendant offered in evidence a record roll, in a previous action between 
the same parties, which had been filed only half an hour before it was so tendered in 
evidence, held that the Judge was right in rejecting it. 

Hill, J. — In this action of trespass, quare ciausumf regit, tried before me 
At Piotou, in October last, a verdict passed for the plaintiff. On the argu- 
ment of the rule to set this verdict aside, three grounds of objection have 
been taken : 

1. The improper rejection of a record tendered in evidence. 

% That an award between these parties touching the lines and boundaries 
of the locus was not conclusive ; and 
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3. That the plaintiff had purchased a title in dispute at the time of the 
purchase between the defendant and a third party, and therefore acquired 
no title. 

Now, as to the first of these objections. It appeared that the plaintiff and 
defendant owned adjoining lots, and that this action was brought for a tres- 
pass on plaintiff's lot. Amongst other testimony to show the right of the 
2)laintiff to the hctis and the possession of it, he produced an arbitration bond 
T)etween him and defendants, respecting the lines of their several lots, and 
am award under that bond, assigning the locus to plaintiff. To destroy the 
operations of this award, the defendant tendered in evidence the Record giv- 
ing rise to this objection. It was stated to be a record in an action brought 
l)y the plaintiff against the defendant, upon thig bond and award, in which 
action an issue as to the certainty of this award was raised, and put to the 
Jury who tried the action, and that they found it uncertain. 

To the reception of this record the plaintiff objected, inasmuch as it was, in 
:fact, no record. The truth on this point was derived from the Prothonotary 
«f the Court, who stated that the record tendered had been put into his hands 
st the Prothonotary 's table in Court, about half an hour before it was so ten- 
dered ; that it had never been filed or brought into his office, but that he had 
leen requested to mark it filed when it was given him, which he did ; and 
that he had never compared or examined it. Upon this I refused to admit 
the record. I may add that I took up this cause on Saturday, the 23d Oct., 
at ten o'clock in the forenoon — was occupied in it the whole of that day — 
lieard and refused a motion for a non-suit — and at six o'clock, having just 
^nished the plaintiff's case, adjourned over until Monday the 25th, when the 
trial was resumed at ten o*clock, and continued throughout the day. At its 
close, this record was offered. 

If, instead of introducing this record collaterally, the defendant had pleaded 
it by way of estoppel to the action, or to the effect of the award, and there 
had been an issue of nvl tiel record triable per recordum, or an issue as to 
the existence of the record had been put, as a fact, to a Jury — then, I appre- 
hend, there can be no serious question raised as to this record being received, 
even though coming out of the hands of the proper officer, and from the regular 
repository, because a record having first existence on the 25 th October, could 
not be evidence of one alleged in the plea to be remaining on record on the 
25th June preceding — upon an issue joined in June, as to a release dated pre- 
viously, a release dated in October following, would surely be no evidence. If, 
therefore, it were a matter of pleading, there could be no difficulty. But it 
is not so. There is no precise issue on this record, either for the Court or a 
Jury : the question arises as it were incidentally and collaterally. This 
piece of testimony is now offered to prove a fact which did not exist at the 
time of the issue joined. Now, if this record could not have been admitted, 
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provided it had been pleaded (and it is clear it coald not) I see no reason for 
admitting it. It would be permitting the manufactory of facts arising after 
the parties had put themselves upon a Jury as to the case as it stood when 
issue was joined. I therefore think that if this record had been regularly 
brought into the Prothonotary's office and there filed, and produced in Court 
by that officer after it had been examined and compared, it could not be 
received. Its receipt, I think, would be against principle, and not warranted 
by any case. But the question before us is, whether it is a record at all ? .1 
think it clearly is not. Records are memorials of the Queen's Courts of 
Justice, and cannot be contradicted. The proceedings in a cause are entered 
on a roll, and when the cause is finally terminated, this roll, called the Record 
Roll, is carried into the treasury at Westminster, where it remains (that being 
the proper repository) unless removed, as occasion may require, by the order 
of the Court. But this record, which is of such high authenticity that it cannot 
be contradicted, is not a piece of parchment that can be thrust into the Trea- 
sury at any time and in any way. It must first be examined by the proper 
officers of the Court as recording its acts and judgment. I do not find any 
authority for holding a record complete before it is carried into the Treasury, 
which is our Prothonotary's office. In cases where a record is to be produced, 
all the books of practice (Chitty's Arch'd. 670) direct you to the Treasury 
where only the record is to be found ; nor do I see a case where a record is 
professed to be brought from, or sought at, any other place. The plaintiff 
here had no possible opportunity of making any motion to the Court, to strike 
from ofi" its files this record, had it been never so vicious ; there might, indeed, 
have been no cause, the proceedings in which it professed to record, and yet 
it must be held as perfect and uncontradictable verity. If the officer had 
been allowed time to examine this paper, he might have refused to put it upon 
the files in his office. 

Reason, convenience and principle, are all against holding this as a record 
before its deposit in our treasury, (the Prothonotary's office), the known and 
understood repository of all records ; for, if what has taken place in this case 
may be called a filing and carrying in a record, then, certainly the delivery of 
this paper to the officer in the street, his marking it filed in pencil, and quietly 
putting it into his pocket, and retaining it there for months or even years, is 
a filing. If we once look to any other place than the proper office, we cannot 
eay where we shall be led to. But it would seem quite sufficient to say that 
no case has been cited or can be found where H record has been attempted to 
be brought from, or filed in, any other place than that where all the records 
are kept. Now, it is too absurd to say that the Prothonotary's table in a 
Court House, is this proper office. All the cases cited upon this point do not 
bear on it, for they touch the mode of proving a record properly deposited ; 
but our question is not how this record is to be proved — but, is it a record ? 
I think it is not ; that it was got up as an after-thought, to suit the occasion, 
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and that we should be establishiug a very unwarrantable precedent, if we 
were to sanction this novel attempt to introduce records manufactured to suit 
a particular occasion, like the present. 

Then, as to the second point, that the award is not conclusive. With 
respect to its certainty, I cannot conceive a more certain one. It wa» 
described so by a very intelligent surveyor, who was a witness, and the Jury 
were quite satisfied as to its certainty, and, if certain, where is the authority 
for saying that it is not conclusive and binding upon the parties ? None has 
"been cited. The award assigns the locus to the plaintiff, who entered into 
possession under it ; and are we to consider this award as so much waste 
paper, having no efficacy nor binding upon the parlies who submitted the very 
question to the forum of their own selection ? But the Jury have found for 
the plaintiff under instructions that the award was conclusive, and I shall 
require some authority to show those instructions wrong Now I find none, 
forthry are all the other way. 

Then, if I am right as to the second objection, the third falls to the ground, 
for this arbitration took place after the plaintiff had purchased; and had 
there been anything in this objection, (which I think there is not), it is not 
competent for the defendant to raise it after having, by the arbitration bonds, 
xecognized and acknowledged the title of the plaintiff. 

Bliss, J. — This was an action of trespass, qua. clam, fregit^ tried before 
Hilly /., at Pictou. The plaintiff obtained a verdict, and a rule nisi was 
granted to set it aside, which was argued in the course of last term. 

The plaintiff and the defendant in this cause having had, for some time, 
disputes respecting their division line, submitted, under bonds, the decision of 
the subject to certain arbitrators who, by their award, fixed and settled the 
line between them. This award was given in evidence by the plaintiff, wha 
claimed according to that line. One of the objections raised, in the argument 
CD the part of the defendant, was, that the award respecting this lino was 
uncertain, and so of no effect. It directed that the line should begin at such 
a point of the front line of the second division of lots, as, by running north on 
the same course with the side lines of the lots of the said second division, 
would strike the centre of a new road laid out to Carriboo. The only ambi- 
guity here arose from the circumstance that the new road therein referred to 
was, at that time, laid out but not actually opened. On the face of the award 
itself, there is no apparent ambiguity — it was made to exist alone from the 
evidence, and therefore, by evidence, could also be removed. *' Quod ex facto 
oritur ambiguumy verificatione tollitur.^' — Bac. Max., 99. And in this case 
the whole difficulty was solved, and the certainty fully established by the 
proof that the boundary line referred to the road as it was at that time : a& 
the arbitrators were on the land, and the line thus laid out by the road as it 
then existed being, as was shown, easily ascertainable at present. 
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On this ground the Court, at the argument, disposed of the question, not 
entertaining a doubt that the award was perfectly certain. 

At the trial, however, the defendant offered in evidence a record in an 
action of debt on a bond of arbitration between the same parties, and in which 
an issue was taken on the certainty of the award already referred to, which 
was found for the defendant. This evidence was rejected by the learned 
Judge, on the ground that the record had been filed, as the Prothonotary 
stated, only half an hour before it was tendered in evidence. And this 
rejection formed the remaining ground for the application of a new trial. 

This is not at all like the case of Legatt v. Tolleroyy 14 East. 302, cited by 
the defendant's Counsel, where a record duly filed, but improperly produced 
by the officer, was admitted ; for the question here, is, whether it was duly 
filed so as to become a record, and for that purpose to be admissable in 
evidence. 

The Courts in England are constituted with so many distinct officers for 
the transaction of their business, which centres here all in one, that we cannot 
expect to establish any very close analogy between their practice and our 
own. The judgment roll, for such is the record in question, is there made 
up by the attornies on parchment, delivered to them, for that purpose, by an 
officer of the Court, in C. B., or a person duly appointed by the Chief- Justice 
of K. B. These rolls were, by rules of Court, to be brought in within a 
limited time, which was generally the first day of each term following that 
in which judgment was obtained — though, it appears, this was not strictly 
attended to — an additional fee being only required in case of delay. And 
in a late case, (Barrow v. Croft, 4 B. & C, 388), where the roll had not 
been brought in for twenty-four years after the judgment — which, however, 
had been properly marked and docketted at the time — the Court refused to 
order it to be taken off the file. The mode of filing rolls in the Common 
Pleas, is this : The attornies bring in the rolls to the Prothonotary, who 
delivers them over to the Clerk of the Warrants ; the latter is to inspect 
them, and extract all fines and amercements against sheriffs and others, that 
he shall find amongst the said rolls, and then to deliver them to the Clerk of 
the Essoins, who dockets them pursuant to the statute 4 & 5, William and 
Mary, chap. 24, then binds them up, and carries them over to the treasury at 
Westminster. 1 Rich, C. B., Pr. 258. The practice in K. B. is nearly 
similar, and the record then, too, passes through several intermediate offices, 
and is ultimately also filed with the Clerk of the Treasury, and not till it was 
there deposited, in its proper place of custody, did it become a record of the 
judgment. Tidd 767, or 1 Arch. 134. In Buller's Ni. Pr., 228, speaking of 
copies of records which may bo given in evidence, it is said, " they must be 
of records brought into Court in parchment, not of a judgment in paper 
signed by the Master, though upon such judgment you may take out 
execution : for it does not become a permanent matter till it be delivered 
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so to Court, and is there fixed as a roll of the Court ; and, until it become a 
ax)ll of the Court it is transferable anywhere, and so does not come under the 
X'eason of the law that permits the giving a copy in evidence ;" and, as a copy 
of a record is good evidence wherever the original is so, this rule must also 
c^btain wherevei the original itself is offered in evidence. Lynch v. Clarke 3 
Salk. 184. 

Now it is true that we have not the different officers, nor the different 
c^uties to be performed by them in perfecting the record, as in England ; the 
^Treasury, its place of deposit and custody there, is with us the office of the 
Prothonotary, to whom the record is delivered, in the first instance, by the 
^littomey. But, as it is not the mere delivery, but ihe fixing it as a roll of 
tJie Court where it becomes permanent, which gives it its character and authen- 
t.icity as a record, for the purpose of being admissable as such in evidence, so 
I conclude that it is equally necessary that it should receive the same character, 
by the same means, here. It is not the writing on it — the word filed — that 
ooQStitutes the filing of a record. The Prothonotary, we know, marks every 
paper thus, which is handed to him to be so marked. It is the actual filing 
it, which, in England, we see is the depositing it — the fixing it as a thing to 
remain permanently where it is so fixed, which is alone considered such. We 
have an dice, too, for the deposit of the record, where it remains permanently 
in the place in which it is fixed as a roll of Court, and, until so fixed there, I 
cannot consider it a record. The attorney by thus handing it to the officer, 
whilst sitting in the Court — out of season and out of place — cannot, though 
he may have marked it " filed," claim for it the character of a record that he 
may, the next moment, offer it, as such, in evidej^ce. The very circumstance 
that it is in that place and situation, that the original itseif can be produced 
^thout being taken from the file or brought from its proper place of custody, 
IB, to my mind, a satisfactory argument that it had never become that perma- 
nent matter which entitled it to be treated as a Roll of the Court, and there- 
lore to be received in evidence. Co. Litt. 260 a. 

The implicit and uncontrollable verity which is given to a record, is a 
strong additional reason in itself for requiring a strict attention to those pro- 
ceedings and requisites which are to make it so, and give to it such conse- 
quences. If, through mistake or inadvertence, an erroneous record should bo 
filed, a party who would be prejudiced thereby could examine it, and, if neces- 
sary, apply to the Court for redress ; but, if it could be brought in and be 
made a record by being placed in the hands of the Prothonotary in the 
Court during the trial of the cause, and at the moment in which it was to be 
used, evidenoe might then be manufactured as the necessity for it arose, 
which could neither be examined nor questioned, if untrue. It appears to 
me, therefore, that this evidence was properly rejected. I may remark, how- 
ever, that if it had been received it could not, at least it ought not, to have 

W the slightest weight ; for, whatever effect the finding of a former Jury 

U 
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may in some cases have on a subsequent trial, I cannot see that such a 
decision, formed upon what evidence we know not, that this award was uncer- 
tain, can, in any degree countervail the tact clearly established, that there is 
no uncertainty in it. If the former Jury found the contrary, their verdict 
was clearly erroneous, and their opinion — for, after all, it is but opinion — 
could not weigh a feather in the scale. 

Kule Nisi for new trial, discharged. 



GOVERNORS OF KING'S COLLEGE v. McDONALD. 

Where a grant was made to ** The Governors, President and Fellows of King's Col- 
lege, at Windsor, in the Province of Nova Scotia," and an action of trespass was 
brought by "The Governors of King's College, Nova Scotia," (the real name of the 
Corporation,) held that the grant was prima facie made to the Corporation. 

This was trespass, quare dausum fregit, tried before my brother 
WilkinSj at Pictou, in June, 1842. The plea was the general issue alone, 
and a verdict of 20s. passed for the plaintiff. A rule nisi was granted, to 
set aside this verdict. The trespass complained of was committed within the 
bounds of a large tract of land called College Lands, situate at River John, 
in the county of Pictou, and described in a grant from the Crown dated 12th 
May, 1813, and given in evidence. Upon the fact of the trespass being com. 
niitted within the bounds of these lands, there was no dispute — the only 
question being whether the plaintiffs had any right to recover for it. The 
plaintiffs brought their action in their corporate name of " The Governors of 
King's College, of Nova Scotia." To support their case the plaintiffs gave in 
evidence, first, the grant already mentioned; and that grant conveys the land 
on which the trespass was done, to " The Governors, President and Fellows 
of King's College at Windsor, in the Province of Nova Scotia." 

They then called several witnesses, who testified as to the occupation of 
this tract, and also as to the trespass — and in consequence of the discrepancy 
between the name of the corporation mentioned in the declaration, and that 
described in the grant, the plaintiffs, to show their identity, produced Martin 
L Wilki?iSj who stated that he was educated at King's College, at Windsor, 
and that there is no other college of that name in this Province, and that there 
were no fellowships in that institution, to his knowledge ; that the president 
of the college is, ex officio^ one of the governors, and that he — the witne^ — 
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C "^ho is the plaintiffs' attorney), obtained from Mr, Hallibrtrton, who he 
"«lieves to be secretary to the Governors of King's College, the g^ant given 
mn evidence. The plaintiffs having thus given in evidence the grant — shown 
'fce trespass and various acts of possession, closed their case. Upon this, the 
«fendant's Counsel moved for a nonsuit on the ground that, as no actual 
ossession of the locus had been or could be shown in the plaintiffs, they must 
"tand upon the grant alone — and, as that gave the locus to a corporation 
»tirely different from the one prosecuting the action, the plaintiffs could take 
othing. under it — in fact, that the grant was a mere nullity. 



Hill, J. — Assuming, for the present, that the case could not be supported 
ithout the grant, let us see whether this judgment must be so treated, and 
hether it can have no operation in the case. 
Our Provincial statute of 29 Geo. 3, c. 4, ^3, has incorporated iht 
X>l2iintiffs by the name in which they have sued. Now, it has not been con- 
trended, nor indeed could it be, that this grant would be a nullity by reason 
of uny mistake in the wording of it, because the case of the mayor and bur- 
gesses of Lynne Regis, 10 Coke 120 — that of Croyden Hospital v. Farley ^ 
6 Taun. 467 — and that of the Attorney General v. the Mayor and Jurats 
€i7id Commonalty of Rye^ 7 Taun. 546 — show clearly that every misnomer 
in a grant to or by a corporation, does not render it void ; but it is said that 
here there is not merely a clerical error, or trivial mistake in syllables or 
xinimportant words, but that a matter of substance is concerned — the grant 
being to an entirely different and distinct corporation. It is laid down by 
Jjord Ckief'Justice Gibbs, in the case from 6 Taun., that a greater liberality 
of sentiment now prevails in the decision of Courts of Justice ; and we all 
know how constantly they now lean against upholding merely technical 
objections. The intention of the parties is that which Judges always keep 
their eyes fixed on, and whenever that can be discovered, it is given effect to. 
Gibbs, C, J., in the Attorney General v. the Mayor of Rye : " This case has 
been brought to the only point, viz., the testator's intent." In Bac. Abrid. 
Title Corporation, it is said : " In devises, if the name of the corporation be 
mistaken, yet, if there be words sufficient to show the testator could only 
mean and intend such an one, it will be sufficient — as a devise to George 
Sishop, of Norwich, when his name is John." I consider, therefore, the 
question before me purely one of intention, and that if anything can be found 
either upon the face of the grant or dehors^ to show that the Crown intended 
it for the plaintiffs, that will be quite sufficient, and that we are bound to give 
it effect. I think it clear, from the face of the grant itself, that it is one to the 
plaintiffs. The Act to which I have referred, incorporating the plaintifis, 
expresses that King's College was to be established at Windsor, and that is 
the place mentioned in the grant. The only difference between the name in 
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the statute and in the grant, is, that in the latter the words ** President and 
Fellows," are introduced. It is, in fact, a grant to the Governors of King*s 
College, at Windsor, in conjunction with others. The plaintiffs are clearly 
included in the grant, though others are associated with them. Takings 
therefore, the grant and the statute together, I cannot but think this, et9sen- 
tially, a grant to the plaintiff ; but, if we look without the grant and statute, 
to the testimony of Wilkins, it is manifest the intention was to give to the 
, plaintiffs, for he says there is no other King's College in the Province but the 
J^. one at Windsor. I say, therefore, it does appear to me clear that it was the 
t/* duty of the Judge to have pronounced this a grant to the plaintiflfe on the 
record. The p laiptlff is merely a stranger, and does not pretend that he has 
a right to the premises, and was bound to show that there was, in fact, another 
corporation that could take and not call upon the Court to annul the king's 
grant, in consequence of nice and verbal variances. No one could gravely 
deny that the intention of the Crown was to grant to the plaintiffs, and that 
this difficulty has arisen purely from the slip or mistake of its officers. If we 
do not shut our eyes, the fact is clear. Is, then, the honor of the Crown, in 
munificently making a grant to a literary institution, to be put in jeopardy by 
a mere wrong-doer ? The Judge therefore, was, in my opinion, quite right 
in pronouncing this a grant to the plaintiffs. 

But let us suppose the variance between the grant and the corporation 
greater than I have viewed it, and that this case does not range itself under 
the head of the Croyden Hospital^ which arose on demurrer, and where the 
Court decided the variance immaterial ; then, under all the cases, it is a 
question of fact for a Jury to say, whether the grant were really one to the 
plaintiff, notwithstanding the misnomer. If this had been a matter of plead- 
^ ing, and the plaintiffs had averred that the grant, though worded as it is, was 
really a grant to them, and issue had been taken on that fact, it would have 
been the duty of the Jury to have passed their opinion upon it. In the 
Mayor and Burgesses of Lynn^ the Jury found that the bond in the decla- 
ration mentioned was made to the plaintiffs, though by a different name from 
that in which they sued ; and, notwithstanding the variance, it was held good. 
Now, if the fact of intention in this case had been left to the Jury, what ought 
to have been their verdict ? It does not appear very clear that the fact of 
intention was left very distinctly to the Jury, but the verdict ought not to be 
disturbed for that omission, if, upon the whole case, no other verdict could or 
ought to have been given. Now that the grant in question was intended for 
the plaintiffs only, I think there is the very strongest evidence. The Act of 
the 29 Geo. recites the utility of establishing a College at Windsor ; the 2d § 
indicates the persons who are to be the governors thereof; and the 8d 
incorporates and gives the corporation its title. We have, then, a King's 
College at Windsor, with its governors ; we have next the grant to the Gover- 
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oors, President and Fellows of King's College, at Windsor, We find this 

verj grant coming out of the hands of the secretary of the plaintiffs, upon the 

tri&l, and that is a strong presumption in favor of its being their grant, and 

intended for them, for it is not to be presumed that they would have the 

posfiession and control of such a document belonging to another party. Then 

Mr^^,Wilkins swears there is no other King's College in the Province but the 

ocfc^ at Windsor ; and all this is followed up by overpowering proofs and acts 

of^ j)08Bession of the very locus, for Crerar says he has known the tract since 

IS SO or 1821, as College hmds ; that he was acting as agent for them under 

^^ governors of the College; that, in 1820, he went round the lines as 

d&i3<jribed in the grant, and they then appeared considerably old, and that, 

th^n, there was no dispute about the lines; that he received letters from Mr, 

^^^^^-tting, the secretary of the governors, and acted under that authority, and 

re<i«ived stumpage from various individuals, for trees cut all over the tract, 

aci^ timber taken from off it, and paid the money over to Mr. Nuttings and 

*fti^rwards other monies to Mr. Cochran ; that he had verbal communications 

from Mr. Nutting and also from Mr. Cochran, upon the subject of these 

la-'O.cis, and they received the monies from him, on account of the governors of 

tli^ College. The witness Crerar then named several persons from whom he 

li^<i so received stumpage : Thomas Patterson, in 1821 ; John and Abraham 

J^^:^^erson, in 1822 ; and George Smith, from the year 1823 to the year 

^^25 — all for the benefit of the College. This witness also seized 300 tons 

0^ timber, cut and made upon the tract, and sold it as the agent of, and for 

t^Q benefit of, the governors — and paid them for stumpage, at one time, no 

l^as a sum than £71. This witness also surveyed and set off to one Suther^ 

^nd, a stone quarry upon the tract, for, and by direction of, the governors. 

A witness by the name of John GauM, has known these lands for twenty- * 
one years, and they have been called and known as College Lands. 

KenTieth McLean, another witness, also acted as the agent of the governors, 
ftp these lands, under a power of attorney from Mr. Halliburton, the secre- 
tary. He received stumpage, on account of the governors, and paid it over, 
in part, to Mr. Elliott, 

Other witnesses in the case prove their knowledge of these lands as college 
lands, for a long period back, and acts of ownership on the part of the plain- 
tifib. Here, then, from Crerar to McLean, we have a mass of testimony 
proving the survey of this tract by the plaintiffs — appointing agents to take 
care of, and look out after it — these agents running around, and surveying 
the whole tract — receiving and paying over to the plaintifis large sums of 
money received from time to time, from various persons, for stumpage or rent 
of the premises, embracing a period of more than twenty years. We have 
permission to cut on the tract asked and given, from time to time, frt)m and 
by the agents of the governors. The tract is called the 'College Lands, and 
known as such throughout the settlement. ^d 
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The officers of the plaintiffs are in correspondence, written and verbal, with 
different parties and agents, on the subject of these lands, and giving actually 
powers of attorney, as touching the care, management and superintendence of 
them. We find the very grant in the possession of these officers, and, on the 
trial, coming out of their hands ; and yet, with all this, it is said this grant 
was not intended for the present plaintiffs, but for an entirely different corpo- 
ration. But, for myself, I cannot imagine how any Jury could have enter- 
tained a doubt as to the intention of the Crown to grant this tract to the 
plaintiffs ; and when to all this is added that the defendant has not attempted 
to show any other corporation to which this grant can apply. It is in proof 
that there is no other King's College to which it can be applied, and this case, 
therefore, is precisely the one in Bac. Abrid., where a devise was to George 
Bishop of Norwich, when his name was John, Here the grant is to the 
Governors, President and Fellows of King's College, when, in fact, the Presi- 
dent and Fellows do not form a part of the corporation ; but, as there is nd 
King's College but one in the Province, it follows, almost of necessity, that 
the plaintiffs take, as they are named in the grant, although others are named 
as their associates. 

A mistake, therefore, will not render the grant null, if we can get at the 
intention of the Crown to grant to the plaintiffs. 

Upon this point, therefore, I think the Judge ought to have told the Jury 
the intention was manifest, and they ought to have found accordingly. 
Granting, therefore, that the question of intention might have been put more 
distinctly to the Jury, yet, if we see that the verdict could not have been 
otherwise than it is, under the evidence, it must not be set aside because of 
any omission in not so putting the case to the Jury. 

I think, therefore, first — that the learned Judge who tried this case would 
have been warranted, under all the cases, in holding this a grant to the 
plaintiffs, the misnomer not being material, and materiality being a question 
for the Court, under the authority of the Croyden Hospital v. Farley, 

Second — that if the Court had no such right to decide upon the grant, 
then the question of intention was a fact for the Jury, under all the 
evidence. 

The plaintiffs' case, therefore, may be sustained upon one, or other, or both 
of these grounds. 

But I am, thirdly, of opinion not only that it may be supported quite inde- 
pendently of the grant, but that it is a very strong case with the plaintifife 
upon the possession alone. 

It has been asserted that, without the grant, the plaintiffs cannot recover, 
for that no actual possession, as it has been called, has been proved, and, if 
it had, still there was a necessity of showing the grant. Now I do not pre- 
cisely comprehend what was intended to be conveyed by actual possession. 
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If I occupy a field by my steward, agents or servants, and reap the fruits of 
its produce, though I may never set my foot upon it, still the field is in my 
actual possession. I take it that the fields which surround the college in 
question, is in the actual possession of the governors of the institution, and 
that it will not be disputed that they may maintain trespass for any injury to 
them, and yet they are no more actually possessed by the governors than the 
tract at River John. If it is necessary that all the governors be actually 
resident upon the premises, then trespass can never be brought by a corpo- 
ration, without showing title, and yet I should imagine that the possession 
would be rather untenable if we were to say that every corporation must bo 
prepared at all times with their title deeds, before they could punish a tres- 
passer. In the case of an individual, most certainly there iS abundant evidence 
of possession, for a perio«l of upwards of twenty years, by metes and bounds ; 
and why is not such a possession good in the case of a corporation ? I gee 
neither reason nor case against it. But it is said that a corporation aggre- 
gate cannot act except by deed. It is true that it has generally been con- 
sidered that such a corporation cannot appoint a person to do any act in 
which their real property is concerned, or to which their rights are to bo 
asserted, except by deed — as an appointment to make or take livery of seizin, 
must be by deed — nor can they appoint, except by deed, an agent to enter 
on land for condition broken, though this has been doubted — but this is only 
applicable to cases where title is given or received. 

In 1 Salk. 191, in an anon, case, Lord Holt held that a corporation aggre- 
gate might appoint a bailiff to distrain without deed or warrant, as well as a 
cook or butler. But the question here does not arise upon the validity of the 
appointment, or what may be lawfully done under it ; it is merely a question 
of fact. Had the plaintiffs, in fact, possession of these lands by their agents 
and servants, though irregularly or informally appointed? If the agents 
acted under this informal power, and kept possession, in fact for the plaintiflfe, 
that is all that is requisite. The plaintiffs themselves, or a private individual, 
might be in under a defective or informal title, but that defect cannot alter 
the fact of possession. So here. We are not inquiring as to the validity of 
the appointment, but as to the possession itself If the governors of this col- 
lege were conveying a part of their fields at Windsor, and it became necessary 
to appoint a person to give livery of seizin, this must be done by deed ; but 
if they were appointing a farmer to till their fields, and who was to account 
to them for the profits, surely they need not appoint by deed. 

Without, therefore, I come to the conclusion that no corporation can main- 
tain trespass unless it shows title — a proposition for which I find no warrant 
— I think abundant possession has been shown in the plaintifis; and, if this 
action cannot be maintained on such a possession as is here proved, then they 
could maintain none against any trespasser who might be bold enough to cut 
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down the fences surrounding their grounds, the ornamental trees thereon, or 
even the very buildings themselves; for the lands at River John, as &r as 
actual possession and occupation is concerned, are as much occupied by the 
governors as those at Windsor. 

I am, therefore, of opinion that the rule ought to be discharged. 

Bliss, J. — This was an action of trespass, quare dausum fregit^ tried 
before Wilkins, J., at Pictou, in June, 1841, when a verdict was found for 
the plaintiff. A rule nisi was obtained to set it aside, and the case was 
argued before HiUt /., and myself, in Michselmas term. 

The plaintiff, in support of his case, gave in evidence a grant from ihe 
Crown of the locus in quo, to ** The Governors, President and Fellows of 
King's College, at Windsor, in the Province of Nova Scotia," dated 12th 
May, 1813. It was contended, on the part of the defendant, that the 
plaintifis could derive no title under this grant, which appeared to be made to 
another corporation, and that, without it, there was no evidence to support 
the action. 

This is not a case in which there is any variance between the true name of 
the corporation and that set out in the declaration, but the question is: 
whether a corporation whose name is " The Governors of King's College, of 
Nova Scotia," can claim under a grant made to the Governors, President and 
Fellows of King's College, at Windsor j in the Province of Nova Scotia." 

If we look at some of the old cases on this subject, I think it must be 
admitted that we should find abundant authority for depriving the plaintiflb 
of the benefit of this grant. The Courts were at one time astute in marking 
every variation between the right names of a corporate body, and that which 
was inserted in grants or deeds made by or to them, which were deemed fatal 
to the instrument, though manifestly against reason and justice, for thereby 
tihe corporation often defeated its own act. 10 Co., 126. It is no wonder, 
then, that it was at length discovered that too much importance had been 
attached to these curious and nice distinctions, and that it was said, in refer- 
ence to them, " Quod apices juris, rton sunt jura" A better principle was 
then adopted — rather revived — and then variances between the name of a 
corporation and that in the grant, were held to be immaterial, provided they 
agreed re et sensu, and were substantially the same. lb. 124. And yet 
with this rule, founded in good, sound sense, before them, the Court which 
had established it appear still to have found it difficult to carry it out, accord- 
ing to its spirit. The learning of those days was imbued with a scholastic 
subtlety — and Judges of deep learning, and of most profound and logical 
powers of reasoning were, from that very quality of their minds, apt to 
indulge in over-refined arguments, drawn, not unfrequently, from technical 
niceties and labored distinctions. A less liberal spirit prevailed, too, in ihe 
decisions of those days, and some were given on this point, in which misnom- 



GOVERNORS OF KING'S COLLEGE v. McDONALD. 113 



era of a corporation were held to be fatal, which modern times, I am apt to 

tfaiok, wonld look upon as merely verbal, and not at all touching the substance 

of its name. 6 Taunt, 479. The maxim: ** NihU facit error nominis cum 

de cctrpore constaty^ is as applicable to corporations as to individuals ; and 

ail til at is to be regarded is, that there should be such a description that the 

person or the corporation can be ascertained with sufficient certainty. If 

the grant so designates it as to make it clearly apparent that the corporation 

in qiaestion was intended, though its name has not been accurately observed, 

the xmisprision will not avoid the grant. Gilb. Hist., C. P 225. " The 

names of corporations," says Chief Baron Gilbert, " are not arbitrary 

soucMis, merely so individuative, but have a certain and significant meaning, 

and if that be kept to, though the words and syllables be varied, yet the body 

politic is well named, then there is enough said to show that there is such an 

artificial being, and to distinguish it from others." 

Nor is it merely by comparing the two names, that we are to ascertain 
■'^liether they are re ajc sensu — one and the same. This may be made to 
appear by extraneous matter. 10 Co., 725. 4. Thus, in a case cited as the 
Mctyor V. Burgesses of Lyniu the Abbot of York was incorporated by this 
nauie : »* Ahbas monasterii beatae Maria Eboraum'^ and a bond was made to 
the abbot by this name : " Abbati monasterii beatae Maries extra muros 
^^itcitis Eboraum,'* The abbot brought his action of debt by his true name, 
and in his declaration said the bond was made to the plaintiff, per rurnien^ 
*'^-» \vhich implies an averment that the abbey was within York ; and the writ 
^a.s awarded good, notwithstanding the variance, because, in truth and sub- 
stance, as appears by the averment dehors, all was one in effect. The bond 
wa« good, and yet the name on the bond doth not import of itself the true 
i^atne of the corporation, without averment dehors ; " And therefore," adds 
^■"'^rd Cokey ** in pleading, or in a special verdict in many cases, if, by express 
^"^erment or by finding of the Jury, it shall be made apparent to the Court 
^at the true name of the incorporation and the name in the lease, grant, &c., 
^^^ all one in effect, it will much enforce the matter, although, in words, there 
^s some seeming difference." 

With these guides, then, let us consider the case before us. The grant is 
to the ** Governors, President and Fellows of King's College, at Windsor, in 
^he Province of Nova Scotia." The plaintiffs are the " Governors of King's 
College in Nova Scotia," but that college is also at Windsor, for the Act 
Dy which they are incorporated was passed for the support of a *' College at 
Windsor.*^ 1 vol., pp. 268. (1789.) They agree then, accurately, in the 
character and design of the corporation, as well as in its locality : Is not this 
the substance — the all-important matter in the description — by which it 
may be best designated and known ? Can the mis-description in the name 
occasion any uncertainty ? The only verbal difference that remains in the 

oame itself, is that the ** President and Fellows " are introduced in the grant. 

15 
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In 11 Co., 18, it waR held that the addition of this very word Fellows, (Socii,) 
was not material : " For, notwithstanding the addition, the college is certainly 
enough described that it may be distinguished from every other." There is» 
then, no reason why the insertion of the word " President " should not be 
equally harmless, especially when it appears that the president is actually one 
of the governors. 

The grant is made, expressly, " To and for the use of the said college," i. 
e., King's College, at Windsor. The plaintiffs are that same college, incor- 
porated under 'their name; they, alone, claim these lands — have exercised 
acts of ownership on it — they, too, are in possession of the grant itself. Are 
we, then, without any evidence, in such a case, to suppose that there are two 
King's Colleges at Windsor — two incorporations of the same kind — two 
institutions in the same place, with almost the same names ? The natural 
presumption would be all the other way, and so is the legal. And it is for 
the other side, according to Lord Coke, to show that fact which would deprive 
an actually existing corporation of the benefit of the grant. 10 Co., 126. 
He says : " That it is reasonable to drive him who would avoid a writing, 
demise, grant, &c., made by a corporation or to it, by reason of any verbal or 
literal misnomer, to show that there are two corporations in the same city, 
borough or town, &c., one by the true name, and another by such name as is 
contained in the deed, and so leave the deed good by or to one of them." Id 
the present case no such evidence was offered by the defendant, but, on the 
contrary, the plaintiffs have given us evidence on this point themselves, and 
shown that there is no college of the name but the one in the Province. It 
appears to me, therefore, clear that the design of the grant being to give to 
the collegiate corporation at Windsor — and the plaintiflfe most fully answering 
that description in substance and effect, and almost in the name used in the 
grant, while there is no other corporation to whom it can apply — they must 
have been intended to take by it, and will do so, or the grant will be inope- 
rative. 8 Co., 167. And " When a grant of the king can be taken to only 
one intent of effect and good, and to another of no intent and void, it shall be 
taken and construed according to such intent that the grant shall take effect ;. 
and this, in judgment of law, stands with the intent of the king, for it was 
not the intent of the king to make a void grant." 17 Vin., 152. 

I have given my opinion on this point, because it was that on which the 
argument chiefly turned ; but I am also of opinion that the verdict is fully 
sustained by the evidence of a possession independently of the grant. It is 
now unnecessary to go further into this subject, but, without referring to the 
particulars, I may say that a stronger case of possession to support trespasSr 
could not well be made out. 

The rule to set aside the verdict must, therefore, be discharged. 
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RICHARD SCOTT v. JAMES HENDERSON- 

When a person is in possession of Crown land, the Crown cannot grant th«? land so 
--"Occupied to another, without first ejecting the occupant. Bliss y /., and ffillt J-, 
<iissenting. 

Halliburton, C. J. — This was an action of trespass, quare claicsumf regit, 
for breaking and entering plaintiff's close, and taking and carrying awdj 
-Btones, tried before me at Amherst, in June, 1842, in which verdict passed^- 
for the plaintiff. 

A rule nisi to set that verdict aside was granted on motion of Mr, Stewart^ 
for defendant, upon several grounds : 

1. That plaintiff did not prove the abuttals as he set them out, or any 
trespass within them. 

2. Misdirection in stating to the Jury that if the proof established that at 
the time the grant passed to defendant, (under which he claimed to own the 
locus) J the plaintiff was in the actual and exclusive possession of the land in 
question, the Crown could not grant it until it had removed the plaintiff, 
and, therefore, the defendant oould not justify the trespasses under that 
grant. 

3. No proof of the boundaries of the plaintiff *6 grant, under which he 
claimed. 

4. Misdirection in telling the Jury that if they were not able to decide, 
under the proof, whether the line claimed by the plaintiff or defendant was 
the true line, they must find for the plaintiff, for, as he had quarried the 
stones which defendant took and carried away, it was incumbent upon the 
defendant to show by what right he did so. 

5. Discovery of new evidence. 

The question has been mainly argued upon the 2nd ground, which has 
called upon the Court to reconsider a position which has been held to be sound 
law, in this Province, for nearly half a century. 

If, however, it can now be shown that that position is no longer tenable — 
that it is not supported by law, and is an infringement of the prerogatives of 
the Grown, it beco mes our duty to abandon it. 

It will not, I suppose, be disputed that, if the king has the power to grant 
lands in the adverse possession of another, it must be by virtue of his prero- 
gative, for, between subject and subject, the law is certainly otherwise. A 
alddent who has read no farther than Blaokstone's Com., must have learnt 
4i% for, in vol. 4, p. 135, that admirable commentator upon the laws of 
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EnglaDd, states " That the parchasing of a suit or right of suing (Champerty) 
is a practice so much abhored by our law, that it is one main reason why a 
chose in action on a thing, of which one hath the right, but not the possession^ 
16 not assignable at common law, because no man should purchase any pre- 
tence to sue in another's right ;" and, in Coke upon Littleton, 347, p. 
■JL ** It is said nothing in action, entrie or reentrie, can be granted over, 
under cover thereof, pretended titles might be granted to groat men, 
*' fright might be trodden down and the weak oppressed, which the 
^ law forbiddeth, * As men, to grant before they be in possession,^ " 

offence (Champerty) was punishable at common law, and the 32nd 

' f III, ch. 9, after reciting the great evils which arise from buying of 

. ^and pretended rights of persons not being in possession, prohibited the 

.Jale of any lands of which the seller had not been in possession for one year 

^before the sales, and punished both the buyer and seller by a forfeiture of the 

^ whole value of the lands so bought and sold. 

y This being the state both of the common and statute law, we must now turn 

to the prerogative, and inquire whether the Crown is exempted from the 

operation of a principle which it was deemed so requisite to uphold between 

subject and subject. 

In doing this I shall endeavor to ascertain : 

1. Whether there is any positive rule of common law which exempts the 
Crown from the operation of this principle. 

2. Whether there is any statute to that eifect. 

3. Whether, from its analogy to other prerogatives, it might be deemed an 
inherent right to the Crown. 

Upon the 1st point it is a position laid down by all the sages of our law, 
that the king can not be disseized ; that what would amount to a disseizin 
between subject and subject, shall not be so rendered in the case of the Crown, 
to whom no laches shall be attributed. 

That the party who would gain a possession against a diseizee, and a fee 
simple against all others by the Act of Deseizee, shall, in the case of the 
Crown, be deemed a mere intruder who can gain no rights against the Crown 
by any length of possession under the common law, nor, as it was formerly 
held, could he maintain trespass against any stranger who interfered with his 
possession ; but this latter position has been somewhat shaken by the obser- 
vations of Bayhy, /., in Harper v. Charlesworth. 4 B. & C, 586-7. 

But are we to infer that, because the Crown can not be disseized, and that 
he who would gain certain rights against a subject by taking possession of his 
land, can gain no such rights against the Crown, but is a mere intruder ; that 
the Crown, while such intrusion subsists, so that the intruder is, in point of 
fact, in possession — can grant the land over to another ? I think not, for two 
~ -masons: 
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1. Because it would sanction the commission of an act, on the part of the 
Crown, which is deemed inimical both by the common and statute law, on the 
part of the subject. 

2. Because the law has provided an ample remedy against tho intruder by 
an information of intrusion, under which the offender can be both punished 
for his intrusion, and removed from the possession. 

It is said by Tindal, C. /., in delivering the opinion of the Court in the 
case of Watt v. Morris^ (2 Bingh. N. C, 197,) *' It may be doubtful whether 
the general expression that the king can never be put out of possession by the 
wrongful entry of a subject, did, at any time, intend more than that the 
remedies given by law to the king for such a wrong, were remedies which 
supposed him to be still remaining in possession — such as an information of 
intrusion, which was in the nature of an action of trespass, quare clausum 
fregit, or the right to charge the trespassers in action as his bailiffs for the 
profit of the premises of which the possession was so wrongfully taken. At 
all events, however, giving the fullest extent to that common law principle, 
since the statutes 21 Jac. 1, ch. 14, and 9 Geo. 3, ch. 16, it seems impossible 
to contend that there may not be an adverse possession to the Crown in point 
of fact, whatever may be its construction in point of law ; for the former 
statute begins by providing a remedy wherever the king hath been out of 
possession for the space of twenty years, which, he subsequently says : " Is 
a legislative admission that there may bo an adverse possession in fact 
against the Crown — however, in point of law, ivith respect to the nature of the 
remedy, the possession may still be considered as in the king." 

The same learned Judge, in giving judgment in this case, recites the 2nd 
^ of the 57 Geo. 3, ch. 97, which authorised commissioners to contract and 
agree with any persons for the sale of any part or parts of the possessions or 
land revenues of the Crown which shall, in the judgment of the commission- 
ers, be desirable to be sold; and, notwithstanding the act says that the 
purchaser shall hold the lands so sold in as fiill and ample a manner as the 
Crown held them, Chief Justice Tinddl says : ** We think it is only neces- 
sary to read the clause to be able to see that there is nothing contained in it 
which points, in the most remote way, to the giving the commissioners any 
authority or power to sell to the subject a right of recovering the possession 
of wastes or any property whereof the Crown was not in possession in fact, 
although, in contemplation of law, it might be deemed to be so for some 
purposes — whether such recovery was to be effected by bringing a writ of 
intrusion, or by the finding of an office, or by any other prerogative process 
whatever." 

It is evident that the learned Judge who used this language deemed that 
the 1^^ - adage ** That the king is not disseized by an actual, adverse, 
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vyrongfid occupation of his lavd^'* could not change the very nature of things; 
that a party who had so possessed himself of the king's land was, in fact, in 
possession of it, and that the law only considered the legal possession to bQ 
still in the king, in respect to the nature of the remedy which it afforded to 
him to remove the wrongful possessor. 

That remedy, it appears to me, he confines to some •prerogative process — 
under which term a grant to a stranger certainly can not be included. 

An information for intrusion is the usual process by which the Crown seeks 
a remedy for this wrong, and it is a remedy so simple and so powerful that I 
fear it might become very dangerous to recognize a right in the Crown to 
convey it, directly or indirectly, to a subject — for it is laid down in 7 
Comyn, 81, Prerogative D, 74, that at common law, upon an information of 
intrusion, the king, by his prerogative, might put the defendant upon showing 
his. title specially, and, if he pleaded not guilty, he should be immediately 
put out of possession. 

This prerogative is founded upon the maxim that all the lands in the 
realm were originally in the Crown, and the law therefore acknowledges the 
king's right to call upon his subjects to show under what title they claim to 
hold that which was formerly his. So long as the exercise of this power is 
confined to the Crown, little danger is to be apprehended from it, because, 
even in cases where a strict legal title could not be shown, if the possessor 
showed a reasonable equitable claim, it is to be supposed that the king, as 
parens patricsy and the fountain of justice, would, in such case, rather confirm 
than disturb the possession of his subject ; but, if he can convey a right to 
any subject by granting to him land of which another subject is then in 
possession, to show by what right he held his land, the consequences would 
be very different. The justice or the kind indulgence of the king as parens 
patricBy could no longer be appealed to. The grant, if upheld, conveyed all 
the estate of the Crown as grantee — individual interests would urge him on 
to assert his strict legal rights — and if, without showing the prior title of 
the Crown, the grant is to be sustained upon the maxim before mentioned, 
that the Crown was once the owner of all the lands in the realm, then every 
man whose title was not armed at all points, might be turned out of 
possession, and he who was, would be subjected to harassing and vexatious 
litigation. 

Intrusion upon the king's demesne is called a purpresture by Blackstone — 
4 Com., 167 — in Coke Litt., 277-9, for which Glanville is cited, where 
the offence is defined and the remedy laid down — Lib. 9, ch. 11 : ** Dicitur 
autem perprastura propri guando aliquid super dominum regem injuste 
occupatur." After describing the several kinds of purprestures which may be 
committed, he says : " Placitum inde ad coronam^ domini regis pertiiiet, 
Inquiruntur autem kujusmodi purpresturce vd in capitali curia vel coram 
^ justiciis regis, ad tales inquisitiones faciendaSf in diversas regj^ii partes 
transmissis pbr jubatam pATRiis sine vicenttt." 
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It thus appears that as early as the days of Glanville, intrusions upon the 
king's demesnes were not considered as trivial matters which could be dis- 
posed of in the summary manner now contended for, but were grave subjects 
to be inquired of by the country. 

And in the case of the Attorney General v. Richards, 2 Anstruther 606, 
which was an information for intrusion by the erection of wharves upon a 
beach near Gosport, tried in 1795, Sir John Scott, afterwards Lord Eldon, 
said ** all nuisances may be abated by the mere act of any individual ; but in 
the case of the Crown, the more proper and decorous. mode of proceeding is 
by information in a Court of Justice, to ascertain the right ;" he adds, " In 
the case of a purpresture the same mode of proceeding has been held proper. 
In case of a decree for the Crown, an inquiry is directed, whether it be most 
beneficial for the Crown to abate the purpresture, or to suffer the erections 
to remain and be arrented." 

This was the language of that great man, when he was advocating the 
rights of the Crown ; and it is in accordance with the principles for which 
our ancestors contended in by-gone days. In the Charta ForrestaB obtained 
from Henry III. it is said in ch. 4th " Those that from henceforth do 
make purpresture without our license shall answer unto us for the same." 

In answering to the Crown the subject may feel secure that he will not be 
harshly dealt with. But he would be deprived of that security, if the 
Crown can transfer to another the right to call him to account for an 
intrusion, or to oust him of his possession by the mere production of a grant 
without shewing any prior title in the Crown. 

When I first heard that the position that the king cannot grant land of 
which another is in the adverse possession, which has so long been recognized 
to be law in this Court, was to be assailed, I did expect from the known 
talents and industry of the learned gentleman who disputed "it, to be referred 
by him to some decided case or some express principle laid down by some of 
our sages of acknowledged authority, in support of the contrary doctrine. 

The only one to which he has referred us, that has that bearing, is to be 
found in 2 Bacon Ab. 381, under the title disseizin. It is there said, " If 
the king be seized in fee of the manor of B. and a stranger erects a shop in 
a vacant place of it, and take the profits of it, without paying any rent to 
the king, and after the king grant over the manor in fee, and the stranger 
continue in the shop, and occupy it as before, this is no disseizin, for the 
first entry of the stranger was no disseizin, but an intrusion on the king's 
possession. If, then, the king is not disseized, his conveyance of the freehold 
is good, and the grantee is seized by virtue of it, and consequently cannot be 
said to be disseized by the stranger, who has made no entry upon him aft;er 
the king's conveyance, but only continued the old interest which he had 
before the grant, and so remains an intruder still, and liable to an action of 
trespass or ejectment for it." 
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In support of this position Bacon cites RoUc's Ab. 659, Hobart, 322, 
Bro. Disseizen, 4, none of which authorities go further than the acknow- 
ledgement of the undisputed principle — that the king cannot be disseized. 

Rolle cites the case of Adams .v. Lambert^ 4 Co. 103, where the ques- 
tion turned upon whether the lands in dispute had vested in the Crown 
under the 1 Edward YI. ch. 14, which forfeited all lands appropriated to 
superstitious purposes. The question whether the lauds had been bo 
appropriated was elaborately argued. The Court decided that they had 
been so appropriated — that they were therefore forfeited and had vested in 
the Crown. It cannot be disputed that it is evident from the special verdict 
that the defendant was in possession when the grant to the lessors of the 
plaintiff passed : but it must be recollected that the act says, ** that such 
lands shall be in the actual and real possession of the king in as large and 
ample a form as any incumbent of them within five years had occupied or 
enjoyed the same. 

If the Crown, then, under the act, was held to be in the actual and real 
possession of the land, in as full and ample a manner as any possessor for the 
five prior years had been — the possession of the Crown and its consequent 
right to grant, cannot be questioned ; it was a case under that act, and not 
at common law. 

It is worthy of remark, however, that in forfeitures under 33 Henry VIII, 
ch. 20, where the words are that the forfeited lands shall be in the actual and 
real possession of the king, without office, but does not add, as the act of Ist 
Edward YI. does, in as full and ample a manner as they had been possessed 
for the five preceding years ; that BuUer, /., in the case of Ogden v. FolMot 
— 3 T. R., 734 — stated his opinion that a seizure of the lands by the Crown 
was still necessary, and that the effect of the act was only to avoid tlie 
necessity of an office. In support of this opinion he cites Stone v. Neumtan, 
Cro. Car., 427-460, where, in answer to an exception taken to the pleadings 
that no service was alleged in the queen, it was answered, '*That the queen, 
being entitled by the general Act of Parliament, and also by a special Act of 
Attainder — 1 & 2, P. & M. — the land was in the queen without office ; that 
the queen granted it and the grantee entered and was seized until P. F. 
Wyatt entered, and so the grantee had the prior possession." Mr, Justice 
BuUer observes, upon this : ** It was so material in that case, (in order to 
sustain the grant,) to give an answer to the objection (of want of seizin,) 
that the Court answered it by the fact of the case, namely, that there was an 
actual seizure." So in Dontie^s case, 3 Co. 11, it was resolved that, although 
by 33d Henry YIII the king should be in actual possession without any 
office, those words shall be construed that the king shall be in possession eu 
if an office had been fawnd ; but possession shall not be in the king, under 
the act, where a stranger is in possession, because, when a stranger is seised 
at the time of the office formed, the king shall not be in possession till 
seizure. 
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If, then, in a case where the Act expressly says that the forfeited lands 
shall be in the actual and real possession of the Crown, an exception to the 
Crown's right to grant before seizure could not only be entertained, but, in 
the language of Mr, Justice BuUer, was considered as so material that it was 
necessary to answer it by showing an actual seizure — does it not follow that 
the law does not recognize the right of the Crown to grant land that it does 
not possess, and that this grant was upheld on the ground that there was no 
adverse plena possessio at the time that it passed, and therefore the grantee 
could and did enter and take possession ? 

There is, however, a case in Dyer referred to by Brooke, (Dyer 9 and 10 
Eliz. 266), which is stronger than that of Adams v. Lambert, and it is 
probably the foundation of the assertion in Bacon, although it is not exactly 
as he puts it. It is thus : *' The king is seized of the manor of Beverly in 
right of the Crown ; a stranger erects a shop in a vacant plot of the manor, 
and takes the profits without paying any rent to the king ; then the king 
grants the manor in fee to the Earl of Leicester, and he made no entry on 
the shop or received any rent for it, and afterwards the occupant of the shop 
died and his son entered. The question was, whether the son was in by 
descent or not. Whidden, Saunders, Dyer and Catlin, thought there was no 
descent, but Manwood. and Wray, Serjeants, thought otherwise." 

It is very probable that this question may have arisen in an action of 
ejectment brought by the Karl of Leicester against the sou, although the 
reporter does not tell us so. Be that as it may, it does not appear that the 
right of the Crown to make the grant was mooted, a^ the son seems to have 
rested his defence upon the descent cast, which would have barred the entry. 

If that right was brought in question and upheld, it appears to me that a 
different decision would have been made in the present day, for this is 
precisely the case of the lessee of Watt v. Morris, before referred to, chang- 
ing only the name of the manor of Tweed for the manor of Beverly, and 
there the grant of the manor was held not to convey waste lands (stated in 
the case to be part of that manor), of which another was in the actual occu- 
pation at the time. 

It is true that in Watt v. Morris, the Court lay stress upon the benefit 
which accrued to the occupants, who had been twenty-three years in posses- 
sion, from the 21 Jact., ch. 14, which passed subsequent to the decision in 
Dyer ; but if the Crown had the right to make grants of what was in the 
adverse possession of another before that statute, I can see nothing in the 
language of that act that would divest it of that right. The only difference 
it would make would be that the grant alone would not be sufficient to sustain 
the claim of the grantee ; he would be bound to show the king's title against 
an occupant of upwards of twenty years' st-anding, and such occupant would 
retain the possession until that title was established. Independent of this, I 
do not think tliat the language of Qhief'Justice Tindal conveys any idea that 

16 



122 RlCHAllD SCOrr V. JAMES IlENDEKSON. 



he meant to confine his observations to adverse possessions of upwards of 
twenty years, for it was in alluding to the argument which the Counsel had 
based upon the legal position that the Crown cannot be put out of possessiou 
by the wrongful entry of a subject, upon which- position they contended that, 
notwithstanding the actual enclosure of part of the waste, the king, at the 
time of making the contract, was as fully in possession of that part enclosed, 
as he was of that part unenclosed. It was, I say, in alluding to this argu- 
ment that the Chief- Justice made the observations I have already cited : 
'* That he doubted whether this position at any time intended more than that 
the remedies given by the law to the king were remedies which supposed him 
to be still remaining in possession, such as an information in intrusion, &c." 
Language such as this, used in such a case, impresses my mind with the con- 
viction that that learned Judge did not recognise the right of the Crown to 
grant lands of which the adverse possession was, in point of fact, in another, 
whether that possession had been held for a greater or a less period than 
twenty years. Mr. Stewart did also cite an American case — Ward v. 
Bartholomew, G Pickg. 415, in which the Court say : ** The general principle 
is that a person held out of possession can not pass a title, as it would tend 
to excite law suits : but we have always underatood that this principle does 
not apply to the Government ;" no authority, however, is shown to establish 
this exemption, except an observation that '* The very circumstance that in 
England and New-Tork statutes have been passed to limit the right of the 
public, show it." I have not seen the New- York statutes, but I can not 
understand how the 21st Jact., ch. 14, can be so interpreted. It merely 
restricts the royal prerogative in actions of intrusion, and allows the subject 
to plead the general issue, where the king has been twenty years out of 
possession. No allusion whatever is made to any power to grant within that 
period. I entertain a high respect for the opinions of the learned Judges in 
Massachusetts, but I should like to know upon what ground they understood 
this, before I bow to their authority on this occasion. In deciding another 
point in this case, they cite the authority of Chitty Saunders and his com- 
mentator Serjeant Williams ; but this important objection is passed over 
with the simple observation, that " We have understood the principle does not 
apply to the Government," 

Having thus failed to discover any rule of the common law which exempts 
the Crown from the general principle that a party cannot convey land that is 
out of his possession, I will now inquire whether there is any statute to that 
effect. 

After a search of some diligence, I have met with none such. Statutes 
there are, like those to which I have before adverted, which say that upon 
forfeitures incurred the king shall be in the actual and real possession of the 
forfeited lands, without office ; but, as has been seen, even in such cases it has 
been held that an actual seizin is necessary to enable the Crown to grant. 
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The statute law, on the contrary, is against such exemption. The 32nd of 
Hen. VIII, ch. 9, before cited, condemns the buying of titles and pretended 
rights of persons not being in possession, in the strongest language, as greatly 
hindering the quietness, rest, peace and good concord of his majesty's loving 
subjects; and can it be supposed the Crown would retain the power (or 
knowingly exercise it) to do what it so strongly condemns as mischievous. 

In Wellsuii V. Berkelyy Plow. 248, Braum^ J, says, in speaking of the act 

de Donis : ** It it* a difficult argument to prove that a statute which restrains 

men generally from doing wrong, leaves the king at liberty to do wrong. And 

as to what has been said that the king shall not be restrained by the act 

unless he is specially named in the act, if I should be inclined to admit the 

Jsxw to be so, yet here he is named, for 'the act says : * Wherefore the lord 

t/ie king, perceiving hoio 7iecessary and useful it is to provide a remedy in 

^A,e cases aforesaid, hath ordained that the tmllofthe giver shall, from hence^ 

/cnrtK he observed ;' so that the king is named, and eiFectually named, as 

one that perceiveth the mischief, and saw that it was necessary and profitable 

"to provide a remedy, and therefore he ordained a remedy, and when he 

c^xdained a remedy for the mischief, it ie not to be presumed that he intended 

^-ci be at liberty to do mischief." 

This language is just as applicable to the 32 Henry VIII, as it was to the 
^"^tute de Donis, which was held in Wellson v. Berkely, to extend to the 
^CLing. The preamble of the 32nd Henry VIII, runs thus: '*The king our 
**overeign lord, calling to his most blessed remembrance that there is nothing 
"^fcat conserveth his loving subjects in more quietness, rest, and peace and 
^^ood concord, than the due and just ministration of the laws, &c., which his 
"^iaost royal majesty perceives to be greatly burdened by maintenance, &c., 
l>uying of titles and pretended rights of persons not in possession, for the 
5^Yoiding of which," &c. 

Now, in the language of Brown, J., it cannot be presumed that the king • 
xtitended to be at liberty te do the mischief he thus characterizes. 

Of course it is not even surmised that the penal clauses in the act extended 
to the Crown, but it cannot be supposed that the king would claim the reser- 
vation of a right to convey lands of which he was not in possession, when he 
so strongly condemns such a practice in his subjects. 

If it is suggested that such practice would be less liable to mischief in the 
Grown than in the subject, I would say, in answer, that it would be more so. 
The prerogative of the Crown, that it cannot be disseized, and various other 
prerogatives, are conferred upon it on the ground that the king is so much 
engaged in his public duties that he has not the leisure which his subjects have, 
to attend to his personal concerns, and therefore no laches shall be attributed 
to him. 

He is, on that account, more liable to be imposed upon by the misrepre- 
BentatioDs of artful applicants, and might make a grant which he would not 
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have made had he been aware that it would operate injuriously to another of 
his subjects. How many cases have come under our consideration in this 
Court, in which, had it not been for the principle which is now assailed, 
manifest injustice would have been done ! Indeed, in the very case now 
before us, I feel convinced that if the Crown had been aware of the facts 
which appeared in evidence on the trial, it would never have made a grant 
which would have given any color to the defendant to disturb the plaintiff. 

As it respects the Crown being bound by acts of Parliament in which it i» 
not expressly named (as, according to the view of Brown^ J., it must be by 
the 32nd Henry VIII,) we may also refer to the case of ecclesiastical peiBona 
in 5 Co., 15, where it was decided in the high court of Parliament that the 
13th Eliz., ch. 10, disabling ecclesiastical persons from making leases, gifts, 
grants, &c., in any other form than that statute prescribed, prevented the 
Crown (although not named) from taking any such lease, &c., and there it 
said : '* Although the queen, by the common law, hath ability to take, yet, 
for as much as the Parliament hath disabled them (the ecclesiastics) to make 
estates, the estates made to the queen, against the act, are void." If this 
principle is applied to the 32nd Henry VIII., the converse of it would be 
that if the king, by his prerogative, hath ability to grant, the grantee, by the 
act, is disabled from taking. 

It is also said, in the same case : ** In divers cases the king is bound by 
act of Parliament, although he be not named in it, . or bound by express 
words ; and, therefore, all statutes that are made to suppress wrong or to 
take away fraud, or to prevent the decay of religion, shall bind the king, 
although he be not named." The report of this case closes with these words : 
" The king, being the head of the commonwealth, cannot be an instrument to 
defeat the purview of an act of Parliament made pro bono publico. In the 
case of Magdalen College, 11th Co., 72, the same statute (13th Eliz.,) was 
again held to bind the Crown, though not named, and the reason given is : 
" That the king shall not be exempted by construction of law out of the 
general words of acts made to suppress wrong." 

Both common law and statute law therefore, are, in my apprehension, 
against any exemption of the Crown from the general principle that no man 
can grant or convey land of which another has the adverse possession. 

Upon the third point — whether from its analogy to other prerogatives it 
must be deemed an inherent right in the Crown — it may be urged that, as 
the Crown could always assign a chose in action which, formerly, the subject 
could not, it can, upon the same principle, grant lands to which it has the 
right, but not the possession. If we were to admit, in opposition to all that 
has been urged, that, by virtue of the king's prerogative to assign a chose in 
action, he may grant land not in his actual possession — the reply is : that 
such assignment must be specially made, (u of a chose i?t action. It is laid 
down in Ford 4* Sheldon's case, 12 Co., 2, '* Inasmuch as by the law things 
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in action cannot be granted over, for that reason, by the king'^ general grant, 

things in action (which only be may grant by his prerogative) without special 

words, pass not — for what he can grant only by his prerogative, can never 

pass by general words." See, also, 17 Viner, Prerogative M. 6, 17. — Note. 

- — The king may grant action after he has cause of action, as of debt and 

things certain, but not of trespass and things uncertain. It was said for law 

that the king may grant a chose in action which is personal, as debt and 

ciamage, &c., or a chose mixed, as the ward of the body, but not a chose real, 

siS action of lands, rights, entrees, actions, &c. The king may grant a chose 

in action, but not without special words. 

The king, therefore, by the usual and ordinary grant, to which the language 
excepted to in the charge is applicable, cannot grant land in the adverse 
possession of another, even if, as a chose in action, he could specially assign 
it. 

But when we turn to the numerous cases in which, where the right of the 
Crown to the land has been established or is undisputed, the Crown cannot 
grant until it has reduced the right to possession, we shall find all analogy 
against the exemption claimed. 

In 16 Viner, 79, we find that : " By the common law, where the land 
l)elonged to nobody, the king*s officers might enter, because, by the law, the 
land is in the Crown — for the law entitles the king, where the property is 
in no man ; but if anybody els6 is in possession the land cannot be divested 
without matter of record." 

In the same book, 83 : ** If the king grants for life, and, after, the patentee 
dies, yet the king cannot grant it over till the death be found by office, and 
this by statute 18th, Henry VI." 

So in Dontie's case, before cited : " When a stranger is seized at the time 
of the office found, the king shall not be in possession till seizure ;" and in 
that case it was decided that the queen, having but a right which she had not 
reduced to possession, that right did not pass by her grant. 

So in the Sadlers^ case : " When the king's tenant dies in possession, 
without heir, so that, in that case, possessio est vacua, and in nobody, the 
law will adjudge the king (in whom no laches shall be reckoned,) in actual 
possession immediately ; but when another is in possession and seizin at the 
time, so that possessio plena est et non vacua — there the king shall not be 
adjudged in possession till this seizin and possession is removed." 

But all this, we are told, applies only to those cases where it is evident 
that the king had previously parted with his title, and is claiming to come in 
under a new right ; but it is not applicable to intruders upon land, to which 
it does not appear that the king has ever parted with his title. 

I should like to hear some sound reason for this distinction. I think it is 
contrary to the maxim that " nM eadem est ratio, eadem est lex.*^ If I am 
told that it is founded upon the doctrine that the king can neither part with 
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nor take anything but by matter of record, I would ask why, then, his rights 
are no much affected by the facts, not of record, of plena or vaaia possessio. 
If his tenant dies in possession without heir, he is at once adjudged in posses- 
sion if, in point of fact, not record — possessio est vacua — but if the fact be 
otherwise, and possessio est plena, then even an office establishing his title 
does not perfect it until he has proceeded to recover the possession. 

And why is this strictness ? It is because the possession of no man shall 
be disturbed by the Crown, without giving the party an opportunity of 
defending it. The principle laid down in Ma'^na Charta, ch. 29, that no 
freeman shall be disseized of his freehold but by lawful judgment of his peers, 
guards every man in the possession of his land, which is to be deemed his 
freehold until it is shown not to be, by the law of the land. 

But this wholesome principle, it is contended, does not protect intruders. 
If it did not I should say that it was the exception, rather than the rule, and 
as all persons are prima facie deemed to be the owners of the property they 
actually possess, it would, I think, be incumbent upon those who would 
divest any of the king's subjects of the protection which this rule is calculated 
to afford to them, to show that they were intruders. I have not met with any 
case where a question relating to a right to land between the Crown and a 
subject has arisen, in which the title of the Crown has not been set out. 

Some stress has been laid upon the argument that, in the case of Wait v. 
Morris, the Counsel for the defendant did not rest the defence upon this 
principle, which, if it be law, would have been so decidedly in his favor. In 
answer to which, I would observe that, if he did not rest his defence upon it, 
he did not abandon, but rather asserted it. It is true that thinking justly 
that the 21 Jac. ch. 14, strengthened his case materially, he naturally 
pressed the defence most strongly upon that point ; but he cited the 32nd 
Henry VII L., ch. 9, and also 5 Rep. 15, to show that the king might be 
bound by a statute for the prevention of fraud. Chief-Justice Tindal, in 
giving the opinion of the Court, pursues the same course and lays much stress 
upon the 21st Jac. 1st, yet, as I before observed, his argument is not confined 
to cases of intrusions (possessions in fact,) which were protected by that 
statute. He says : " We think, upon the best consideration we can bring to 
this case — which is altogether neiv in its circumstances — the enclosed par- 
cels of waste which are the subject of this action did not pass from the Crown 
to the purchaser, under the contract and certificate set out in the special 
case." Why did they not pass ? That contract and certificate conveyed ail 
the manor of Tweed to the plaintiff, with the appurtenances thereunto 
belonging, and all the lands and tenements taken or known to be part or par- 
cel thereof, in as full and ample a manner, to all intents and purposes, as his 
majesty, his heirs, &c., might or could have held and enjoyed the same. 

The special case expressly states that the enclosed parcels of loaste which 
were the subject of the action, were waste lands within, and parcel of, the said 



RICHAKD SCOrr 0, JAMES HENDEii^OxN. 127 



maDor of Tweed. Why, then, I repeat, did they not pat*s ? For this plain 
reason : that, although they were part of the manor of Tweed, the Crown was 
not in possession of that part at the time of the conveyance, and thereiore 
these lands so adversely occupied did not pass by a description which would 
otherwise have included them. 

The concluding words of Chief- Justice Tindal are well worthy of remark : 
" We think this determination is consistent with the justice of the case, no 
less than with the law, for great fraud might be practised on the Crown, if, 
under a contract of sale by so general a de^scription as that of the present, all 
encroachments should be held to be included, to any value however great and 
however ancient, so that they were made within the last sixty years ; and, on 
the other hand, great hardship might be frequently occasioned to persons who 
would never have been disturbed in their enjoyment, however wrongfully 
acquired originally, if the manor had still remained in the hands of the 
Crown. It is sufficient to advert to the later statute, 10 Geo. IV'., ch. 50, 
396 — which is made in pari materia with the present act — to show the 
great tenderness and clemency on the part of the Ciown towards persons in 
possession of encroachments of much shorter date than that which occurs in 
this case." 

If such observations as these were called forth in England, where ca^es of 
this description rarely occur, as we may collect from the words of the learned 
Jadge, that the case was altogether ?iew in its circumstances f how much more 
applicable are they in this country, which is in a course of settlement, where 
hundreds of the queen's subjects are at this moment cultivating land to which 
their titles have not yet been perfected by grants ? — whose reasonable claims 
would be favorably listened to by the Crown ; but, if this long established 
principle is subverted, they may be rendered unavailing by the machinations 
of some artful applicant for land, which he would never obtain a grant of if 
the Crown knew that it was in the possession of another. 

We see that great care is taken in England to protect possessions, even 
where the title of the Crown is found by an office, under which, to say the 
least, the influence that the Crown is entitled is fully as strong there as the 
inference to be drawn in this country from the principle that the Crown was 
once the owner of all the land in the Province, although a large proportion of 
the soil has been granted. The Crown may still call upon the subject, by an 
information of intrusion, to show by what right he holds what he possesses ; 
but it would be carrying this right to a mischievous length, to decide that it 
can be granted to a subject. 

The possession of every man, whether against the Crown or a subject, would 
be deemed lawful until the contrary is shown — and, therefore, even if this 
principle did not protect intruders, which I by no means admit, it would be 
requisite for the grantee to show that the possession was an intrusion, before 
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he ci'Uld exempt him from the protectioa of the general nde that the Crown 
cannot grant land whwh is in the adverse possession of another, 

I have arrived at this conclusion without reference to the statutes 8th and 
18th Henry VI. not that I concur in the assertion that those statutes have 
no bearing upon any cases but those in which escheats were necessary to 
establish a new title in the Crown. I conceive that they were both passed 
to protect the possessors of land, and to prevent those possessors from being 
interfered with by others, until they had an opportunity of bringing their 
claims under the consideration of the Crown. The first enacted that no 
lands or tenements seized into the hands of the king upon inquests taken 
before escheaters, should be let or granted to farm, until a month after the 
return of the inquest, for the express purpose of enabling those who felt 
themselves aggrieved by the escheat, to come into Chancery with their res- 
pective cases. But this provision was found insufficient to protect posses- 
sors against the cupidity of divers subtile persons, who sued to obtain grants 
before any inquisition or title found for the king, pretending that such 
grants were not prohibited by the statute; to remedy which the 18th Henry 
VI. ch. 6, prohibited the making of any such grant before inquisition of the 
king's title bo found and return thereof made one month before the issuing 
such grant, unless the king's title of the land so granted be found of record. 
And this title of record, be it remembered must be of his particular title to 
the particular land he undertakes to grant : not merely founded upon the 
fiction^ as Sir Martin Wright, in his tenures, terms it, that the king was 
once the owner of all the lands in England. 

The claim for this exemption, therefore, is not only not supported, but is 
defeated by the analogous cases in England. If in that country the Crown 
cannot grant, even where its title is found by office, if there is a plena poss' 
essio against it, surely the mere presumption of the Crown's title, arising 
from it having once owned all the lands in the Province, which it has long 
ceased to do, ought not to empower it to grant here, where there is an 
adverse possession held against it. If such grant would be void in one case, 
so ought it to be in the other. The utmost that could be urged in behalf of 
the Crown would be, that it might have a possession in law, which it could 
not make a possession in deed by a grant, because the 18th Hen. VI. is to 
the let thereof. (12 East. 112.) 

Ch, J. Tindal has referred to the 10 Geo. IV. to shew the clemency and 
tenderness of the Crown towards intruders on the Crown lands in England. 
Our Provincial statute 3rd Vic, ch. 12, displays similar feelings in a great 
degree, for it declares that it is just and proper that those subjects of Her 
Majesty who have gone into possession of lands belonging to the Crown, and 
improved the same, should be enabled to acquire a title to such lands, on 
paying a reasonable purchase money therefor. ** This statute passed long 
since the defendant obtained his grant. I only alluded to it to show that 
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intraders, or * squatters/ as they are sometimes contemptuously called, are 
Dot deemed such outlaws as some would have us suppose." 

For these reasons, I am of opinion that the Jury were not misdirected 
when they were told that : '' If, at the time that the grant to the defendant 
passed, the plaintiff was in the actual and exclusive possession of the land 
which the defendant claimed under that grant, the Crown could not grant it 
until it had removed the plaintiff, and therefore the defendant could not 
justify the trespasses under that grant." 

Having thus given my opinion upon the second ground, the importance of 
w^hich must be my apology for the time I have consumed, I proceed to the 
others. As to the first, that the plaintiff did not prove the abuttals or a 
trespass within them, it appears to me that the proof was sufficient upon both 
points. The object of setting out abuttals either in a declaration or a new assign- 
ment, is to confine the truth of the trespass within the bounds set out. To 
do this the plaintiff must certainly prove that there is a piece of land bounded 
as described in the pleadings, and that a trespass has been therein committed ; 
1)at I do not think it is necessary for him to show that a surveyor has run all 
around it. McNab^s testimony showed that the lines he traced from the 
lower quarry, would include the place from whence the stones were taken, 
irithin the bounds claimed by plaintiff under the grant to McKenziCy conveyed 
to him by the Smiths. This place is within the abuttals set out in the plead- 
ings, and, although McNab did not run all round the lot, yet he described 
the abuttals with sufficient accuracy to satisfy the Jury that the locus was 
within them. 

As to the third objection, that the plaintiff gave no proof of the boundaries 
of the grant under which he claimed, I should say that almost the whole of 
the proof was directed to it. Whether it was sufficient to establish that the 
bounds should begin at the lower quarry or not — upon which the whole case 
turned — was for the Jury to decide, and it was left guite open to them. 

As to the misdirection upon the fourth ground : In telling the Jury " That 
if they were not able to decide upon the proof whether the line claimed by 
the plaintiff or defendant was the true line, they must find for the plaintiff ; 
for, as he had quarried the stones which the defendant took away, it was 
incumbent upon the defendant to show by what right he did so." I am at a 
loss to discover upon what this objection is founded. 

It was proved beyond all doubt that these stones were quarried by the 
plaintiff within a lot of land which he claimed a right to possess, from which 
place the defendant removed them and sold them for his own benefit. He 
(defendant) claimed the right to do so upon the ground, that the locus was 
his, and the Jury were told that if he established that fact to their satis- 
&ctioD, the verdict should be in his (defendant's) favor. The verdict, how- 
ever, was against him ; and we most, of course, infer that he did not satisfy 
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them upon that point. I concur entirely upon the propriety of this verdict 
upon the very ground on which we decided to set aside the verdict in the case 
ef the Lessee of Reindress v. Henderso7i, That was ejectment. By bringing^ 
that action the plaintiff admitted the defendant to be in possession, and it was 
therefore incumbent on him to prove that he had a right to turn him out of 
possession. The Court decided that he could not do this by showing that 
many other persons held lands under the grant which he claimed, and it the 
base line by which they held was continued to his lot, in the course which it 
ran by the grant, it would give the land in dispute to him. We thought that, 
before he could disturb the possession of the defendant, he must show that that 
was the true base line, by beginning at the bound where the grant commenced, 
and running its course from thence so as to include the locus within the lot he 
claimed under the grant. 

Now this action was trespass, for breaking and entering plaintiff's close and 
taking away stones therefrom. To support his case the plaintiff proved that 
in the year 1814 he made a purchase of lands bounded on the Ramshag 
River ; that twenty- three years ago he employed a surveyor to trace the lines 
of a lot of land which he then occupied on that river ; that the surveyor 
began at the lower quarry on that river, and traced distinct lines, which 
included the locus within the plaintiff's lot ; that the defendant himself told 
the surveyor that the surveyor's father had previously made a survey of thi& 
lot. It was also proved that, upwards of twenty -four years before the triaU 
the plaintiff and defendant had worked within the bounds of this lot, (though 
not on the spot from whence the stones were taken,) under an agreement by 
which they were to become joint owners of the soi), and worked it for their 
mutual benefit ; that the defendant subsequently, when that agreement was 
termiiMrted by consent of both parties, worked as a hired man for plaintiff, in 
quarrying stones within those bounds, though not on the locus; that the 
plaintiff had exercised various acts of ownership within those bounds ; and 
that the defendant himself, many years before his grant passed, had pointed 
out to the plaintiff's agent (his brother, Robert Scott,) a tree, as the southern 
boundary of this lot, which included the locus, within the bounds plaintiff now 
claims. Now, the defence is not a denial of taking the stones, but that the 
defendant was justified in taking them under a grant, from the Crown, of the 
land from whence they were taken. It was for him, th«i, to satisfy the Jury 
of that fact — which I think he did not do. In opposition to the plaintiff's 
proof in favor of the line of the Wallace grant, by which he (plaintiff,) claims, 
the defendant produced witnesses to show that there is another bound, farther 
to the north, which, if it be the true bound, would exclude the locus from the 
plaintiff's, and place it within the grant under which he justifies; and farther, 
that, if the plaintiff had commenced at the latter bound, the courses of the 
grant under which he claimed would then give him about the quantity of laad- 
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expressed in it ; whereas, commeDcing at the lower quarry, owing to the 
sinuosity of the river, he gets more^han double that quantity. He also 
proved that, before the plaintiff purchased from the Smiths, they had laid out 
a warrant of survey, commencing at the Wentworth tree, (the latter bound), 
ran some distance up the river and made a mark on a tree for a south bound, 
"which, if intended for the bounds of the lot, which the Smiths afterwards sold 
to the plaintife, would exclude the locus from that lot. 

All this was left to the Jury, but they have decided that it was not suffi- 
cient, and I think rightly, for the defendant was not to be vindicated for 
taking away property which the plaintiff had made valuable by the labor 
expended upon it within bounds claimed by him for so long a time, by merely 
showing that there existed some uncertainty about which of two lines was the 
true line. The burden of proof was thrown upon the defendant, and he should 
have done as the Court have required Reindress to do : commenced at the 
boundary of the Ramshag grant, and shown that the line by which he claims, 
and upon which his defence rests, is the true line. I lay no stress upon the 
weight t)f evidence, (which, in my opinion, was with the plaintiff,) for nume* 
rous persons hold and have long held, by the line which he claims : whereas 
the defendant's own witness, the surveyor Stevens, says that he never ran any 
line from the Wentworth tree but one ; that he does not recollect of any 
proprietor in the grant holding by any other line than the McNal line ; that 
he has, himself, run out many lots in the grant by that line, and has also laid 
eat lots, (one for the Crown,) to the southward of it, and bounded those lots 
on it as their northern boundary. 

The plaintiff's possession of these stones was supported by much stronger 
proof than the plaintiff's possession of the ore in Roioe v. Brenton, 8 B & C, 
787, for there it appeared, by the examination of plaintiff* 's witnesses, that 
the defendant was actually working in the same mine from whence the ore 
was taken by the plaintiff; but, as the plaintiff had sunk a shaft in land of 
which he was in possession, but to which he gave no evidence of title, and 
brought up the ore in question, this was deemed prima, facie evidence of 
property sufficient to carry the cause to the Jury, and of course to compel 
the defendant to show by what right he took it, which, in that case, he was 
enabled to do. In this case the defendant has not done so, and I think the 
verdict was right upon that ground. 

I now turn to the consideration of the 5th ground, on which it is sought to 
diflturb this verdict, and that is the discovery of new evidence. When I first 
heard the affidavit read in support of this ground, it did appear to me that 
the statement it contained had an important bearing upon the question in 
dispute, viz.: Which of these two lines is the right line ? but, upon reflection* 
it has lost much of its weight. 

In deciding upon a motion for a new trial on the gromd of the digooviery 
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of new evidence, there are two points which the Court must keep in view : 

1st. Could the party, by ordinary diligence and attention, have procured 
the evidence before ? 

2nd. Is it of a nature that renders it certain, or at all events highly 
probable, that it would have induced the Jury to find a dijGferent verdict ? 

Now the amount of Mr. J, Stewards affidavit is that, since the trial, he 
has ascertained, by an examination at the Surveyor General's and Secretary's 
offices, that a grant which the plaintiff procured in the year 1819, of land 
lying to the northward of the McKenzie grant, was bounded on that grant ; 
and it was proved on the trial that this grant of 1819 was laid out by his 
surveyor on the line running from the Wentworth tree ; that the plaintiff 
held the land in this grant by that line, and not by the McNab line, running 
through the lower quarry, and consequently that the plaintiff has, by so doing, 
acknowledged the former line to be the true one. 

I will not say that the defendant would be precluded upon the 1st ground, 
of not exercising due diligence to procure this evidence before the first trial, 
although, as the fact of the plaintiff's having this grant was brought out by 
the defendant's Counsel, upon the cross-examination of McNaby we must 
conclude that he knew of its existence, and might have learned the fact of its 
being bound upon the McKenzie grant, by exercising the same diligence before 
the trial, which he has done since ; but, notwithstanding this, if I thought 
that the fact stated in the affidavit ought to induce the Jury to find a differ- 
ent verdict, I should think the motion Tor the new trial ought to prevail. 

But I think that, under the proof produced upon the trial, the plaintiff is 
entitled to hold by the line from the lower quarry, by which he has held for 
twenty-three years and upwards, until it is proved that that line is not the 
true line of the Wallace grant. His procuring a grant of a lot of land lying 
to the north of this line, and bounded on it, and, (as two lines were talked of 
in the settlement), his laying out this subsequent grant on one line, while he 
held under the McKenzie grant by the other, may show him to be a very 
keen proprietor, who wished to be in utumque paratus ; but, as he did not 
abandon his claim to hold his purchase from the Smiths of the McKenzie 
grant, under the McNab line, and has continually exercised acts of ownership 
in different parts of the land, within the lines which McNab traced out for 
him, upwards of twenty-three years ago, I think he ought not to be disturbed 
until, as I have above stated, it is proved that the McNab line is not the true 
line : and, therefore, whatever effect this new evidence might have upon any 
question between the plaintiff and the Crown, I am of opinion that it ought 
to have none in this case, between the plaintiff and the defendant. 
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As between these parties, I shall conclude in the language of Chief-Justice 
Tindal, before cited,: " I think this determination is consistent with the jus- 
tice of the case, no less than with the law," for I consider the conduct of the 
defendant to have been very unjustifiable. He knew that the plaintiff had 
laid out the lot he had purchased from the Smiths by the McNab line, 
and if that line be the true line — and the evidence is much stronger in support 
of it than of the other — it was rightly so laid out. The defendant was, for 
some time, engaged with plaintiff in quarrying stones on it, under an agree- 
ment by which he (defendant,) was himself to become a part owner; he 
pointed out the bounds to the plaintiff's agent. When that agreement was 
relinquished, he released all his right to the plaintiff in the premises which 
he had jointly occupied with him, and, after all this, he unites with his 
brother in procuring grants to divest the plaintiff of his possession. 

I think the rule for a new trial should be discharged. 

In delivering this long opinion, I omitted to advert to the case of Miller v. 
Lanty, and the authorities there cited, which had been decided in this 
Court a few terms before. I refer to it now because it was founded on a 
principle which it is the interest both of the Crown and the people to preserve 
inviolate, for its infringements might occasion improvident grants to be sus- 
tained, to the injury of the public, or mischievous grants to be upheld, to the 
prejudice of an individual. 

That principle is that the king's grant must take effect as it is intended to 
take effect, or it cannot take effect at all. 

Now .the king's ordinary grant is intended to convey land to the grantee, 
and not a law suit. Th€^ king never gives livery, and therefore his grant is 
intended to convey the title and the f)ossession, and, if it cannot convey both, 
it conveys neither. 

Hill, J. For the first time we are called upon to consider deliberately 
at bar the right of the Crown without office or without removing a party in 
possession, to grant the waste or Crown lands in this Province, when at the 
time of passing a grant the intruder was actually in possession. The length 
of possession does not come int# question, in the case before us, because the 
Chief-Justice laid it down without qualification as to time that an actual 
exclusive possession would operate to render a grant of the Crown nugatory. 
Several cases have been discussed and decided heretofore, in which the vali- 
dity of grants came into question when the possession of the parties was 
congeable and rightful, and under the authority of the Crown, tho' without 
grant, or where it appeared that the Crown had parted with the possession 
by a previous grant. In these the Court have held office and a removal of 
the parties necessary. Wheelock v. Kowriy (Easter 1835,) Miller v. Lanty, 
(1841,) may be mentioned among others as decided upon the ground of the 
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possession prior to the grant being rightfiil and not gained by intrusion, and 
upon the fact that the Crown had parted with its possession by a prior grant. 
An opinion has certainly very generally prevailed that whenever a party had 
an actual possession of Crown lands, the Crown could not grant to another 
without office or a removal of the party in possession. Whether this dis- 
tinction obtained by reason of no distinction being drawn in the early cases 
on this point, between the rightful and the tortious occupier of Crown lands, 
or to some hasty and not well measured expressions of the Judges on circuit, 
or to no case of sufficient importance having arisen to bring the question up, 
or how else, it is not necessary to inquire : the fact is so. 

The question, however, being now before us, does seem to my mind one of 
little difficulty. It cannot be denied that her majesty is seized in her 
demesne as of fee of all the vacant waste or Crown lands of the Province. 
The moment Nova Scotia became a British Province, all the lands in it 
passed to and were held by the Crown, in the only way it can hold them — 
Jure Coronae. If the record of her majesty's tenure is demanded, the 
answer is that it is inscribed on her Crown. When we are prepared to 
demand the record of her right to the Crown, we may then require the other 
record. Surely, then, her tenure is the best of all imaginable tenures, and 
it would be but a waste of words to elaborate this position. It is equally 
clear and beyond dispute, that all lands in this Province, as in England, are 
held mediately or immediately of the Crown : that is a principle of the con- 
stitution familiar to us all. Now, then, the queen being so seized of all the 
lands in the Province, let us bear in mind another position and principle — 
that consistently with the royal dignity the Crown cannot divest itself of its 
title, except by matter of record. But the argument for the plaintiff is 
founded and built upon the assumption that her majesty has not in this case 
80 divested herself by matter of record, but on the contrary that the plaintiff 
has intruded upon her and so possessed himself (without showing how) as to 
prevent her majesty granting against his possession without office or his prior 
removal. The queen, then, not having parted with her possession by matter 
of record at the time of the intrusion of the plaintiff, such intrusion cannot 
operate to prevent a grant — for she was iii» possession notwithstanding the 
intrusion. For the Crown cannot be disseized. In the case of a private 
individual there may be intrusion or wrongful entry upon a vacant possession 
— or disseizin — a wrongful putting out of him that is seized. Not so in the 
case of the Crown : there can be no disseizing it. Comyn. Dig. Seizin F. 2 ; 
Cro. Jac. 54 ; Co. Litt. 277 a. Indeed, the doctrine is found in every 
book treating on the subject of prerogative. If, then, the queen cannot be 
disseized, she in virtue of her legal ubiquity is always in possession, and as a 
necessary consequence, it seems to me, can grant, unless restrained by some 
act of parliament from doing that which the common law authorized. I find 
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no anthoriiy giving countenance to the idea that the Crown (except when 
restrained by act of parliament) cannot grant while an intruder is in posses- 
sioD of Crown lands. A great deal was said respecting office found, which 
does not appear to me applicable to this case. To be sure office is neceesary 
where the Crown claims by a new title — as upon a forfeiture condition 
broken, or because the party last seized died without heirs or the like In 
such cases office is requisite that the queen's title may appear of record ; but if 
her title appear by other matter of record, or the law casts the possession 
upon her, office is not necessary. 

But here the queen claims upon her original title. She has never parted 
with her possession to any one, in the only way which she can part with it. 
The plaintiff is in as a mere intruder upon lands actually in the possession of 
the Crown, and to require an office in such case, does appear to me inconsist- 
ent. All the cases and authorities in the books relative to office are referable 
to the endeavor of the Crown to repair and reinvest itsplf with a possession 
with which it had previously parted by matter of record — to repossess itself^ 
in fact, of the land of the subject. The rule appears to be that where a sub- 
ject shall not have possession in deed or in law, without entry, the queen will 
not be entitled without office found, or other matter of record. Thus a person 
disseized cannot, without entry, convey, because he is not in possession. So 
the queen, where she has once parted with possession, cannot gain that pos- 
session without office or other matter of record. The statutes 8 and 18 Hen, 
VI., were passed for the protection of the subject against the power of the 
Crown, and as a barrier against their lands being harshly and improperly 
seized into the hands of the Crown, and regranted to interested and rapacious 
individuals, ever ready to avail themselves of their influence. They were 
enacted to protect the rightful posf^essor and occupier, not the tortious 
intruder. To prevent the Crown without due consideration and upon false 
suggestions regaining a possession with which it had previously parted, not 
to hamper and restrain it in the use and disposal of its undoubted right. It 
seems to me. therefore, that it would be a perversion of the express object of 
these statutes, if they could be called to aid this plaintiff or any other person 
endeavoring, not to prevent the invasion of their own rights, but to enable 
them to invade those of the Crown. We are not now called upon to say what 
bearing the statute of 21 Jac. 1, cap. 14, may have on this subject, or whether 
its provision ought to beheld as extending to this Province. Without mean- 
ing to give any decided opinion, my impression is that it ought to operate 
with us. At common law, and prior to that statute on an information of 
intrusion, the Crown could put the defendant on showing his title specially. 
He could not plead not guilty or nan entrusit generally, for then nothing but 
the mere fact of intrusion would be in issue, and the defendant would be turned 
oat of possession, for a title, for the king appears upon the information, if no 
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title appear on record for the defendant. Chittj, Prerog., 333. The infor- 
mation of intrusion is filed by the Attorney General, and its language is, that 
he gives the Court to understand and be informed " That certain lands ought 
to be in the hands and possession of the queen, in right of her Crown of 
England." Nevertheless the defendant, with force and arms, intruded upon 
her possession. Now at common law, to this information the subject must 
have shown his title specially, no matter how long his possession or occupation. 
To remedy this and to restrain the Crown, in certain cases, from compelling 
parties, after a long possession, to show their titles specially, was the object 
of the Stat, of James. Under this act I think a sufficient protection is afforded 
the subject, for, after a possession of twenty years, after time and toil and 
labor have been expended upon the cultivation of the soil, he has a right to 
hold the possession till the title be adjudged for the queen. The Crown, 
therefore, can neither grant or remove. Time is afforded for an application 
to the honor and favor of the Crown. The very passage of this act shows 
that preciously an intruder had no right whatever as against the Crown, and 
that it was considered as an act of grace and favor to permit an occupier of 
twenty years to stop short of specially showing his title, when called on. 
With consequences we have, strictly speaking, no concern ; but, if the present 
decision should be in accordance with the opinion I have briefly and imper- 
fectly expressed, I cannot but anticipate beneficial results. It would have a 
powerful tendency to check and prevent a practice, too extensive, I fear, of 
" squatting," as it is called. This leads to injurious consequences, not only 
as respects the rights of the Crown, but also the very parties pursuing, for we 
all know what a fruitful source of litigation this has been. What can we 
expect but confusion and disorder, from the indiscriminate seizin of the Crown 
lands ? 

Buss, J. — This was an action of trespass, quare clausum f regit, tried 
before the Chief- Justice at Amherst, in June, 1842, when the plaintiff 
obtained a verdict. A rule nisi was granted for a new trial, which was 
argued at great length at the sittings after Michaelmas Term, by Stewart^ in 
support of the rule, and Young, contra. 

The plaintiff claimed the locus in quo as part of a lot originally granted by 
the Crown in December, 1809, to William McKenzie, through whom he 
derived his title. The defendant claimed it as part of an adjoining lot granted 
to him by the Crown in February, 1828. 

In leaving the case to the Jury, the Chief-Justice submitted this to them, 
among other questions : Whether it was established by the proof that, at the 
time the grant to the defendant passed, the plaintiff was in the actual and 
exclusive possession of the land which the defendant claims under that grant, 
telling them that if he was so actually possessed of it, the Crown could not 
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grant it antil it bad removed the plaintiff, and that, therefore, the defendant 
could not justify the trespasses under that grant. 

This, it was alleged, was a misdirection on the part of the learned Chief- 
Justice, and was one of the grounds, and the main one, on which the rule fiisi 
for a new trial was granted. 

Several other questions also arose under it which it is unnecessary for me 
to notice, as I am of opinion that the charge, in this respect, cannot be sup- 
ported, and that a new trial must, on that account, be granted. 

The point, before us, then, for our consideration, is this : Whether the 
Crown, never having granted or parted with its right to certain lands, is pre- 
cluded from granting them to an individual, where another person is, at the 
time of such grant, in the actual possession of such lands. 

I am not aware that this Court has ever passed any opinion on this point 
— that any case has ever been brought before it, in which it became necessary 
to be decided. In several, indeed, the right of the Crown to grant where it 
was out of possession, has been questioned, but in all these, as far as I am 
acquainted with them, where the Court has decided against such right, the 
Grown appeared to have parted with all its original title, and then, undoubt- 
edly, it has been held, and most correctly so, that before it could take the 
land from one who was in the possession of it, and grant it to another, it 
must resort to the means which the law has provided to reinvest it with the 
right — inquest of office. In Miller v. Lanty^ the only case in which I have 
been called on to give an opinion on this subject, such appeared to have been 
the fact, and I find, on referring to the opinion which I then delivered, that 
it was predicated, in these facts, that the king had previously parted with his 
right, and that another was in the full enjoyment and possession of the land, 
when the grant was made to Miller; which I, therefore, with the rest of the 
Court, thought, under these circumstances, was invalid. And such, too, was 
the case which was referred to at the argument from Annapolis, and decided 
by the late Chief-Justice. It must be admitted, however, that it has been 
long and pretty generally considered, as it was laid down at the trial of this 
cause, that the Crown was incapable of granting, where the land appeared to 
be already held by another in possession, and, although the question may not 
have been brought before the full Court and there considered, it has, I believe, 
OD more occasions than one, been so ruled on the Circuit. I am quite free to 
confess my own participation in this error, as I now conceive it to be ; it 
could only have arisen from the subject not having before required or received 
any particular attention — for, once that it has been argued and deliberately 
investigated, it appears to me free from doubt or difficulty. 

It is a ^ndamental maxim of the laws of England, (derived from the feudal 
system), that all lands within the kingdoijpr'were originally granted out by the 
Sovereign, and are therefore held, mediately, or immediately, of the Crown. 
2 B. Com., 51. 2 Plow., 498. Bac. Law Works, 131. The highest title ^ 

18 
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which a subject can have, is that of a tenant in fee simple, and he is called a 
tenant because he holds of the Crown. Co. Lit. 1. All lands being thus 
vested in it can only, according to another principle, be divested out of it and 
pass from it, by matter of record ; and, on the other hand, having been onoe 
divested — its orignal title having been parted with to a subject — the Crown 
can only retake such lands (in general) by matter of record also. This doc- 
trine too necessarily prevails in the colonial territories of the Crown We 
require no argument or authority on this point, but we happen hero to possess 
the very highest — a legislative enactment on the subject. The act of 33 Geo. 
II., c. 3, recites that " This Province of Nova Scotia, or Acadie, and the 
property thereof, did always of right, belong to the Crown of England, both 
by priority of discovery and ancient possession, and that no grant of property 
or any of the lands or territories belonging thereto, is of any validity, or can 
give the possessor thereof any legal right or title to any part thereof, unless 
derived from thence." 

The king, then, holds originally by a higher title than any record can give. 
It is coordinate with the sovereign power and authority of which it is a 
branch ; when, therefore, it is said that the Crown can only acquire lands by 
matter of record, this expression seems obviously referable alone to those 
acquisitions of the Crown derived back from its own mediate or immediate 
grantees, and is wholly inapplicable to the high and paramount title by which 
it originally holds. 

From the well-established principle that the title of the Crown can only be 
divested by matter of record, it followed as a necessary consequence equally 
well-recognized, that the Crown cannot be disseized nor dispossessed, since no 
laches can be imputable to the Crown, for not entering. Co. Lit. 41 b. ; 57 1. 
The title and possession once in the Crown, they remain so till it is legally 
divested and dispossessed. Bac. ab. Disseizin 4. Whoever, therefore, "Enters 
upon any of the demesnes of the Crown and takes the profits, is said to intrude 
upon the king's possession ; and ** All intruders are trespassers upon the 
king, and if he will, he may charge them by action of account, as bailiff," or 
he may proceed against them by information for intrusion, and " Every 
intrusion supposes the possession to be in the king." Hob. 322 ; 17 Yiner, 
217. Nor could any continuance of the intruder, however long, at least at 
common law, give him any right, or divest or dispossess the Crown, bat he 
was still liable to be proceeded against as such. Plow. 546. And it is said 
that the king, in intrusion, can, in no case, allege continuance absolutely, for 
that shall be supposed against none but him who shall gain an estate by 
wrong (which an intruder cannot), and that the king can only allege the con- 
tinuance diver sis diebus et vicihus. 17 Viner 219, cites Moor, 375 — see the 
dictum of Manwood, Ch. B., Leo. 48. PI. 1, 49. The information of 
intrusion, it has been held, was not a real, but a personal suit, and to be 
resembled, in all points, to trespass, for it supposes the king in possession as 
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action of trespass supposes a subject, and the land is not demanded nor recover- 
able, bat damages only, as in trespass, and the defendant is to be fined n con,' 
vincatur de intfusione, as in trespass, if he be found guilty of entry ti et 
armis. The judgment on intrusion is only quod committantur et cwpwmJtwr 
pro finey and thereupon goes an injunction for the possession, and there is no 
judgment quod recuperet setzinaniy nor does an habire facias possessionem 
issue in such cases. Hale Ch. B. Hard, 460. These propositions, clear 
and undeniable, appear to me to settle the point now before us. When the 
Crown made its grant to the person through whom the plaintiff claims, it 
parted with nothing more than was comprised within that grant ; the title 
and possession of the adjoining lands still remained in the Crown If the 
plaintiff entered upon any part of the land not comprised in his grant, it was a 
wrongful entry — an intrusion on the possession of the Crown, and he might at 
any time, and therefore at the time when the grant passed to the deft of the 
land then intruded on, have been proceeded against by information. If such 
were the case, and the Crown, at that time, was both seized and in the contem- 
plation of the law so completely in possession that it is likened to the possession 
which the subject must have, in order to enable him to bring trespass — upon 
what principle can it be maintained that it had not the fullest right, under 
these circumstances, to make a grant of the land to the defendant ? or why 
should it be thought necessary that the Crown must be first put to an inquest 
of office? 16 Viner, 79; Office B. 3 PI. Com. 229. Where the Crown 
had only a right or title to lands, this was necessary to vest the estate and 
possession in it, and was thence called the office of entitling, and when this 
office was found the king was thereby put in immediate possession, without 
the form of an entry, and until this office was found he could not grant, for, 
until then, he was not in a situation to grant — he wanted an essential quali- 
fication for that purpose : the possession of the land — lex nihil fncstrafacit. 
!But to what end would it be to resort to office wherever there was but a 
wrong^ entry on the possession of the Crown ? The law could not require 
it on behalf of an intruder, to protect his possession, for it holds that he has 
and can acquire none, nor can the law consider it necessary for the Crown, in 
such case, to take any proceedings to entitle itself, when it views it as already 
clothed with both title and possession. Inquest of office would here be useless 
and nugatory. Plow. 229. In Willion v. Berkly, it is stated by Anthony 
Brovm^ /., that if the king's tenant for life dies, the freehold in law is pre- 
sently in the king ; and so, if the king's tenant dies without heir, the posses- 
sion in law is presently in the king, without office ; " For, he said, '* an office is 
not necessary but when the king shall take by it ; here the freehold is in the 
king before office, and thus it is idle to have an office to convey that to the 
king which the law has conveyed to him before office found." 

It appears, however, from the passage in Stanford, Pro. 54, cited in Doe v. 
Bedfern, 12 East. 104, that, when the possession is cast upon the king 
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descent, reverter or remainder, which was the case in WiUio7i v. Berkly. PI. 
229, though it requires no office to give it effect, yet the king cannot make it ' 
a possession in deed by his grant, because of the statute of 18 Hen. YI., cap. 
6, which avoids all letters patent made of land, before office found* and this 
night, at first, appear somewhat opposed to the right of the Crown to grant, 
ift the present case. But the possession thus cast upon the king, giving him 
what is called a possession in law, as distinguished from a possession in deed,- 
takes place only in those cases where a legal possession has previously 
existed in some other, from whom it returns to the king. Here, however, we 
have not to do with a possession in law, cast upon the king, but with a 
possession that has never been out of him. The Crown here claims, not after 
any legal interruption of its right and possession by its tenant or others, but 
** The sovereign lord and original proprietor of the land," (3 Bl. Com.,) of 
which, unalienated as it is, the fM right and possession remains in him in 
deed and in law, as efiPectually as before the intrusion. Com. Dig. Prer., 67 
-70. It would seem, indeed, to be laid down that office is always necessary 
except when the king^s title appears by matter of record, and the difficulty — 
if difficulty there can be on this subject — appears to have grown out of this, 
for it having been assumed, as I think correctly, that the title of the Crown 
here is not by record, it is hence argued that office must, therefore, be 
resorted to. 

But these expressions in the books, as those, also, which state that the 
Crown can only derive title by matter of record, have no reference to lands 
held as these are — Jure Coronae, It is only when the Crown has parted 
with this, (its original title and possession,) and claims the land again, that 
the doctrine respecting office has any place, and the reference to it is to be 
understood. This appears to me clear, from its entire inapplicability to any 
other state of things, and from the incongruity which would otherwise exist 
in the law. It is quite impossible to reconcile the principles I have stated 
with any other view of the case. And in Knight^s case, cited by Lord 
EUenborough, in Doe v. RedferUj (Moor 209 ; 17 Viner 82, pi. 8,) it was 
held by three Justices — Rhodes^ Pirryam and Anderson^ that the statute 
18 Henry VI., c. 6, " Did not extend to the grant of any lands but those 
which came to the king by new title, as wardship, mortmain attainder, and 
the like, (* In which,* says Lord Ellenborough, * is included title by escheat,') 
and, while the queen has seizin by other means than new title, no return of 
office was necessary before grant, neither by the letter nor the intent of the 
statute." 

Nor have I been able, after a pretty diligent search, to meet with a single 
case in which office appears to have been held necessary or to have been 
resorted to, except when the lands have come to the Crown by new title ; and 
all the instances and examples given in the books are of this description 
alone. It was not, indeed, to be expected, according to the view of the 
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sabject which I have taken, that any authority should be found to show that 
inquest of office was necessary in those cases where the Crown has never 
parted with its original title ; but the absence of any such authority and even 
of a dictum to that effect, strongly corroborates the opinion which I have 
formed. Since the argument took place we have been referred to the case of 
Doe e, d. Watt v. Morris^ (2 Bing. new cases, 189,) the facts of which are 
•these : The king was seized of the manor of Iscord, and the wastes within 
the same, in his desmesne, as of fee in right of his Crown. In 1803, part of 
these waste lands were, without leave of the king, enclosed and held, up to 
the time of the action, without any acknowledgment or rent, by the occupier. 
In 1826, the lessee of the plaintiff purchased the said manor from the king, 
which was conveyed to him under the statute 57 Geo. III., cap 97, by the 
commissioners of woods and forests, and the question was : Whether the lessee 
of the plaintiff was entitled to recover from the defendant the waste lands 
thus held and occupied ? The Court decided he was not : that, as there had 
been an actual though wrongful possession adverse to the Crown for upwards 
of twenty years, the intruders were protected by the statute 21 Jac. 1, c. 14, 
even against the Crown itself, until a judgment in intrusion, and that the 
commissioners were not authorised by the statute 57 Geo. III., c. 97, to sell 
any property of the Crown so circumstanced. It is true that in giving the 
judgment of the Court, Chief-Justice Tindal^ referring to the general and 
acknowledged principle, as he calls it, that the king can never be put out of 
possession by the wrongful act of a subject, says that ** It may be doubtful 
whether this general impression did, at any time, intend more than that the 
remedies given by the law to the king for such a wrong, were remedies which 
supposed him to be still remaining in possession, such as an information of 
intrusion, which wa« in the nature of an action of trespass, qua. d. fregit, or 
the right to charge the trespassers in account as his bailiffs for the profits of 
the premises of which the possession was so wrongfully taken ;" from which 
he would seem to imply that there might still be such an adverse possession 
against the king as to render him incapable of granting. He, however, has 
assigned no reason, nor referred to any authority for this doubt, nor has he 
made the decision of the case before him to rest in any degree upon it, though 
if such an opinion were well founded, it could have been a short answer to 
the case. But he proceeds to show that, giving the fullest extent to the 
common law principle there must be, (since the statute 21 Jac. 1, cap. 14,) 
such a theory as an adverse possession to the Crown, in point of fact. 

Now the very statute itself appears to me to show strongly how full and 
complete the possession of the Crown is, to all intents and purposes, except 
as it is thus affected by the statute, and that, prior to the passing of this, and 
of another statute to which I shall also refer, there was no such thing known 
to the law as an adverse possession which could, in any way, interfere with 
the right of the Crown. Before that statute, if to an information of intrusion 
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the defendant pleaded not guilty, he lost the posseesion ; he was, therefore, 
obliged to plead specially, and show the title by which he claimed ; when he 
was, therefore, simply an intruder, and had no title to set up, he lost his 
lands as a matter of course, however long his poss*' sion might have been. 4 
Inst. 116. But by the statute 21 Jac. 1, c. 14, " When the king or any 
claiming under his title shall be out of possession or not have received the 
profits of the land, &c., within the space of twenty years before any infor- 
mation of intrusion be brought to recover the same, in this case the defendant 
shall plead the general issue, if he think fit, and shall not be pressed to plead 
specially, and shall also retain the possession thereof until the title be tried, 
found or iidjudged for the king." The principle, then, that the king can not 
be put out of possession by the wrongful act of a subject, is, as far as relates 
to* the remedy for such wrongful act, left wholly untouched by the statute ; 
for the king may still, after the twenty years possession in another, proceed 
by information of intrusion, which is wholly founded upon the possession being 
still considered in the Crown ; but, as far as regards his right to resume that 
possession, and treat it as one de fajc*.Gy the statute has interposed and 
restricted it when the intruder has been twenty years in possession. But 
this shows that, prior to the statute, the possession of the Crown was not 
considered one of law merely, for the purpose of a remedy, but was an actual 
possession for all purposes ; and since that statute, no adverse possession short 
of twenty years can abridge or interfere with the right of the Crown, just as 
by the analogous statute of 21 Jac. 1. cap. sixteen^ passed at the same time 
— which stands next but one to it on the statute book — the entry of a 
person claiming right was barred after twenty years, but by no shorter period. 
So, until the full twenty years shall run out, the intruder is left in the same 
situation in which he stood before this statute passed; until then, the 
possession of the Crown, and the right of the Crown which results from that 
possession, remain in full effect. If we should hold that an adverse possession 
can be had in point of fact, against the Crown, by anything short of twenty 
years, so that it is rendered, thereby, incapable of granting lands upon whioh 
an intruder has entered, where is the limit to be assigned to such a doctrine ? 
The Crown must be equally incapacitated to grant land after a possession of 
one year, or even less, as when the possession of the intruder has been twenty 
years. Can such a doctrine accord with the general principles of the law ? 
" The law," says Manwood^ Ch. B., in Finch v. Throgmortcniy (Moor, 295,) 
*< requires every owner of land to make his claim or entry, or otherwise the 
law cannot be more vigilant for him than he is for himself, but in the case of 
the queen it requires of her no attention, and does not impute laches or folly 
to her, but commands her subjects to take notice of her title — to avoid the 
possession when the queen is entitled." The possession being once fully vested 
in the Crown, when does it so far cease to have that possession that it ceases 
to have the power of granting? Is it the instant that the intruder has 
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entered ? In the case of a private person, he would still be considered in 
possession, and could treat such intruder as a trespasser. At what period, 
then, after the intruder has entered, is this right of the Crown so materially 
affected thereby ? There is no reason, no principle, no authority, (which I 
have been able to meet with), from which I can collect that such a right — 
a right of the Crown, too — can be obstructed or impaired by the wrongful 
act of a subject. The law has carefully guarded the possession of the Crown, 
and nothing can change or limit that possession, or interfere with or prevent 
the plenary exercise of its right resulting therefrom, till the law itself is, in 
this respect, changed ; that has been done by the statute already mentioned, 
(21 Jac. 1, cap. 14,) which has broken in upon the common law principle, 
and recognized an adverse possession against the Crown after twenty years, 
and in all cases which fall within the operation of that statute, that is, where 
the adverse possession has continued for twenty years, the Crown cannot now 
grant until it has first proceeded against the intruder. In all other cases the 
common law principle that the possession of the Crown cannot be disturbed 
by an intruder, remains in full force ; and, consequently, its right to grant, not- 
withstanding the possession of an intruder, cannot, I think, be impugned. 

There is a case in Dyer, 166 b., which closely resembles the case of Doe^ 
€. d,^ Watt V. Morrisn (2 Bing., N. C, 189), as well as the present one. 
The king being seized of the manor of Beverly in fee, in Jure CoronaCf a 
fitranger erected a shop on a vacant piece of the land of the manor, and took 
the profits thereof, without paying any rent to the queen for the shop. The 
queen granted the manor in fee to the Earl of Leicester^ and he never 
entered into the shop nor took any rent thereof. The occupier of the shop 
died in. possession of it, and his son entered. It was the opinion of four 
against two (in the Court of Wards) that there was no descent, (as the better 
opinion seems to be from the case cited by Viner in the margin. 17 Viner, 
217.) It does not appear how long the intrusion had continued, but, as it is 
stated to have commenced in the time of the king, if King Philip is here 
meant, it must have been for some years, for the case is in 9 and 10 Eliz. 
And whether it was -over twenty years, it matters not, for it was before the 
statute of 21 Jac. 1. It is observable, however, that not a question was 
raised as to the right of the Crown to grant, notwithstanding the possession 
by the intruder. As to the shop passing under the grant of the manor, on 
part of which it was built, the only doubt seems to have been whether the 
descent cast in this case took away the right of the grantee, which, in fact, 
concedes the validity of the grant as respects this part of the manor, or that 
question could not have arisen. 

The case of Barry v. Goodman, cited in the margin of Viner, (17, 217,) 
is to the same effect. " Where A. intruded upon the king, who granted it 
over to B,t and A, continued in possession and died seized, the best opinion 
was that this does not take away the entry of ^." 
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In Plowdeo's Queries, 273, this case is put : The king is seized of a manor. 
A. intrades into an acre parcel of it, and builds a house. The king aliens 
the manor. A. continues and dies seized. The question is, what remedy the 
alienee has. It seems tiiat by the intrusion and building, A. has not gained 
any estate or possession, for he is not able to have an action of trespass 
against a stranger, and an intrusion does not lie with continuance, ex quo 
seqmtur; that the continuance after the patent sealed and delivered gained 
an estate in fee, and consequently a descent of the heir, and the patentee 
cannot have a scire facias upon the patent, nor a writ of right, nor any other 
action, inasmuch as he had not espleas nor possession, so that, peradventure, 
it will be a title, in which case the descent shall not take away his entry." 

Now here, again, the whole of the law thus stated and the reasoning, is 
built upon the assumption that a grant by the Crown, of land wrongfully 
occupied by another, is valid ; and that the land so held by the intruder will 
pass by such grant ; the only question being as to the proper remedy which 
tiie grantee had against the heir of the intruder. 

In the same year in which the statute 21 Jac. 1, c. 14 was passed, another 
statute, 21 Jac. 1. c. 2, was enacted, by which the right of the Crown was 
still further limited with respect to land, restraining it from suing or claiming 
by reason of any right or title accrued for sixty years previous to that time. 
This statute was amended and rendered more effectual by 9 Geo. III., c. 16, 
which put the same limit to the Crown in respect of any right or title 
accruing sixty years before action commenced by the Crown — a statute 
generally 7'nown as the nullum tempus act, and which has lately been passed 
here als *. . Wm, IV., c. 93, (1837.) In Lord Cokeys commentary on the 
statute of James I., 4 Inst. 188. He states that, " Before the making of 
this statute, in respect of that ancient prerogative of the Crown, that nullum 
tempus occurrit regi, the title of the king was not restrained to any limi- 
tation of time, for that no statute of limitation that ever was made, did ever 
limit the title of the king to any manors, lands, tenements or hereditaments, 
to any certain time. And when many records and other muniments, making 
good the estate and interest of the subject, either by abuse or negligence of 
officers or by devouring time, were not to be found, by means whereof certain 
indigne and indigent persons, prying into many ancient titles of the Crown, 
and into some of later time concerning the possession of divers and sundry 
bishoprics, deans and chapters, and the late monasteries, and of persons 
attainted and the like, have passed surreptitiously, in letters patent, often 
times under obscure and general tvords, the manors, lands, tenements and 
heridataments, of long time enjoyed by the subjects of this realm; now to 
limit the Crown to some certain time, to the end that all the subjects of this 
realm, their heirs and successors, may quietly have, hold and enjoy, all and 
singular manors, lands, &c., which they, their ancestors, or any other by, 
from, or under whom they claim, have of long time enjoyed, this act was 
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made and moved from the House of Commons." By one of the clauses of 
this act, every person, their heirs, successors, and all claiming by or under 
them, shall quietly enjoy such manors, lands, &c., as they now claim and 
enjoy, (whereof the Crown had not been answered the rents within sixty 
years, nor the same had been duly in charge or stood insu(>er of record with- 
in sixty years), against aU persons claiming any estate or right, ^c, in or 
to the same by any letters patent, or grants upon suggestion of concealment 
or wrongful detaining. 

And upon this Lord Coke remarks : " This part secures the subject against 
the subject, viz. : against patentees and grantees of concealments, defective 
titles, or lands not in charge, and all claiming under them. A beneficial 
law both for the Church and the commonwealth, in respect of the multitvdeof 
letters patent and grants of these natures and qualities, and many of them of 
large extent and in general words, that had passed through the hands of many 
indigent and needy persons ;" ** And they were called," he sajrs, ** letters 
patent of concealment, because, either they had a clause before the Juibendum 
— QtuB quidem maneria nuper fuer.ent a noHns concelata subtracta vil 
INJUSTB DsiENTA, or to like effect, or else a proviso after the habendum, to the 
like effect." 

Now from tiiis statute and the commentary upon it, we learn most clearly 
that it had been prevalent to pry into and seek out the ancient titles of the 
Crown to manors, lands, &o., which had been, of long time, in quiet posses- 
sion of the subject ; and the title of the Crown being thus unlimited, they 
obtained grants and letters patent of such lands under a preteoce that they 
had been concealed or wrongfully withheld from the Crown, an^« t* is was the 
mischief which the statute professed to remedy. The Crown, then, was in 
the constant habit of granting lands which were, so to speak, in the adverse 
possession of its subject, and these grants were never considered illegal, or 
they would have been checked by a very different kind of statute. Lord Coke 
certainly could never have considered them so, or he would never have failed 
to remark it, for he is warm and indignant against those who obtained such 
grants, for he calls them ** Harpies and hell-worms ;" nay, he allows these 
grants to be legal, for he says that ** Hitherto the title of the Crown had been 
restrained to lio limit," and this statute was expressly made to restrain its 
right and title for the future, and was entitled *' An act for the general quiet 
of the subject against all pretences and concealment whatsoever," that is, 
against these very grants and letters patent of lands which were in the 
possession of others, and alleged to be concealed and detained from the 
Crown. 

In Arthur Legafs case, (10 Co., 109,) which Lord Coke calls •* A' case 
in subversion of pestilent patents of thievish concealers," the facts appear : 
The king and queen, Philip and Mary, were seized of the manor of 
Wimondham, in the county of Norfolk, in fee, in the right of their Crown . 

19 
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of England, and bj their letters patent granted to Sir Geo. Howard^ omna 
alas duos pfcias terra vocatas Nettlehamstead v. Wikemans, modo vd nuper 
numasterii deW. pertinenias, qua guidem omnia praemissa a nobis eoncdata 
el detenta fuerunt. It was proved by the special verdict that the manor of 
which these lands were part, was not concealed or detained from the Crown, 
but that the rent and profit, (saving of these lands called N. or M.,) were 
answered to the king before and at the time of the said letters patent. The 
question was : Whether these lands passed by those letters patent. It was 
held that though these lands were occupied by an intruder, yet as the king 
and queen were in receipt of the rents of the manor itself, these lands which 
were part of it, could not be said to be concealed ; and that so the recital in 
the grant, that they were concealed, which was to be taken as the suggestion 
of the patentee, was false, and the grant, therefore, void. 

Not a question, we see, was here made as to the right of the Crown to 
grant lands which were withheld from it — of which it is thus plain, I think' 
that no doubt can exist. And so it is expressly stated in Com. Dig. Pre. D* 
65. " If lands belong to the king by attainder or other title, though they 
are concealed for a long time, and not in the king's possession^ the king may 
grant them to another, for no time runs against the king." But it is added, 
** Nothing shall be said to be concealed land which comes to the notice of the 
king by matter of record, as if land be expressly found by office to have come 
to the king, or be granted or surrendered to the king." Cro. Eliz. 507. 
And he refers to the Queen v. Vaughan^ where it is held that concealment is 
only where lands are in the queen by attainder or other title, and that 
nothing shall bo termed to be injuste detenta from the queen, but that whereof 
the queen had but a right only, and never had any possession; and this 
seems, from the reasoning of the Judges, to result from that principle of law 
which I have already so much dwelt on — that, having been once in posses- 
sion, the Crown continues always still in possession, and therefore there can 
not, in such case, be a detainer from it. But all this appears to me more 
conclusively to confirm the position which I am endeavoring to support. By 
the grant of land described as concealed, and wrongfiilly detained from the 
Crown, no land passes of which the possession has once been in the Crown, 
because such lands still remain in the Crown's possession, notwithstanding 
their wrongful occupation, and are, therefore, not concealed or detained ; but 
lands of which tho Crown never had the possession, but only a right, and of 
which, for long time, the possession has been in another, may be granted by 
its letters patent. Surely n fortiori then, the Crown may legally grant lands, 
where the law still considers it to have always had both the right and posses- 
sion ! It cannot grant them by the description of concealed or detained 
lands, but it can grant them generally, as it can its other demesnes. I will 
mention one other case to illustrate this right : A lessee of land cannot, in 
general, assign or grant over his term, where he has been put out of possession, 
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iDtil lie lias first reentered. Cro. Eliz. 18. •* But, if the queen's lessee be 
ousted by a stranger, yet, although he may be out of possession, he may assign 
over his term, for the reversion being in the queen, he cannot be put out of 
possession but at her pleasure." Cro. Eliz., 275. Again I say, a fortiori, 
then, if the queen's lessee by reason of her continued possession, is capable of 
assigning, though ousted by a stranger ; the queen herself must possess the 
power of granting, for the same reason, though a stranger has entered into 
possession. 

I have gone thus at large into the consideration of this question from its 
importance in this country, and because I find an opinion widely different 
from ray own, is still entertained by two of the Bench. My respect for those 
^th whose views I am, unfortunately, unable to agree, has made it the more 
proper for me to examine the subject with attention, and to seek out every 
authority which I could find, that had any bearing on the point. This I have 
done to the best of my power. It has impressed me with a very strong con- 
viction, the grounds of which I have just given, that where the Crown has 
never parted with its original title, it retains the full power of granting 
^andsj notwithstanding another may have possessed himself in the mean time, 
*Dd be in occupation of such lands, except where the power of the Crown has 
"^n restrained and limited by statutes. In the present case no statute has 
"•^t operation and effect ; and without entering into any consideration of the 
policy of the law, where it is my business only to state what I conceive to be 
*^® law, I am of opinion that the direction of his lordship the Chief-Justice 
^^ in this respect incorrect, and that the rule for a new trial should, there- 
^°^©, be made absolute. 

Thomas C. Haliburton, J., concurred in the opinion given by the Chief- 
^^tice. 
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KEITH V. CUNNINGHAM. 

entitle plaintiff to enter suggestion on the record of the judgment more than six 
) old, when defendant is out of the Province, the rule must be published thirty 
in the Royal Gazette. 

'. Twining asked leave to enter a suggestion on the record of a judg- 
t more than six years old, in order to issue an execution under section 
of the New Practice Act. 

Y THE Court. — As the defendant app'^ars to be out of the Province, 
rule must be published thirty days in the Boyfd Gazette. 

Rule nisi granted. 

KNODEL V. BEST, an Absent Debtor. 

lere the affidavit on which an attachment was grounded was made before a Justice 
e Peace, and it appeared that a commissioner for the county was, at the time, at 
.sual residence, and within three miles of the place when the affidavit was made, 
roceedings were set aside. 

HIS was an application to set aside an attachment. The affidavit on 
;h the attachment had been granted was sworn before, and the attach- 
t endorsed by James G. McKeen, a magistrate residing in Plaister 



I 



ewry^ Q. C. — At the time the affidavit for the attachment was sworn 
ihere was a commissioner at Ship Harbor, within three miles of 
ster Cove. By chap. 141, § 2, of the Revised Statutes, the affidavit 



150 PURDY V, BURBRIDGE. 

is required to be made before a Judge or a commissioner, or, in their 
absence, before a Justice of the Peace. No Justice can act while there i& 
a commissioner in the county. 

W. A, Johnston. — The commissioner does not reside at the place 
where the attachment was taken out. 

Halliburton,' G. J. — I think this case is quite clear. There was a 
commissioner residing in the same county and within three miles of the 
county when the affidavit was taken. Though it is not necessary to decide 
the point, I think if there be a commissioner in the county, the affidavit 
ought to be made before him. 

Desbakkes, J. — If the facts had been as plainly brought out when the 
application was first made before me, I should have had no difficulty in 
the case. I do not, however, desire it to be understood that I am of 
opinion that where there are two or three commissioneis in a county, the 
plaintiff is bound to go in search of each of tihem. 

WiLKiNS, e/. — The limits of the jurisdiction of a commissicmer, is co- 
extensive with that of the county. The law intended him to be the 
person, while he was in the county, before whom these affidavits w»e to- 
be made. 

Rule to set aside proceedings. 
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Where the submission gives authority to any two of the arbitrators to make aiK^ 
award, the presence of the three at the time the award is signed, i» not neceseary. 

When the arbitrators,, without authority from the submission, direct witnesses to b^ 
paid, that will not vitiate the award. 

Theke was a rule nisi in this case, to set aside an award, on the grounds 
that material evidence was tendered to the arbitrators, whio made up their 
award without hearing the saine ; that it contained no directicm relative to 
the action pending between the parties ; and that rt required defendant to» 
pay the cost of the reference ; and because tiiere wa^ no mutuality. 

There was an action pending between these parties, which it was agreed 
to refer ta tiiree arbitrators, and a bond wHs executed for that purpose. 

Smith, m support of rule. — The award was dated June 12, but it was; 
only signed by two of the arbitrators, at that time. It was sent to the 
third to be signed by him on the 13th June, when he also signed it. Now 
the liaw^ requires that aU the arbitrators should be present when the award 
is signed. 30 Eng. L. and £., R. 535. 28 ib. 104. It is not final, for 
it contains no directions relative to the existing auit, which is expressly 
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menlioned in the bond as one of the matters referred to the arbitrators, 
and contains provision that, in case no award should be made in the 
specified time, the action should proceed. Str. d03. Cald. on Arb. 115, 
4 T. R. 146. East. 497. 

The submission gives the arbitrators no auUMMrity with respect to the 
costs, yet the arbitrators have required defendant to pay arbitrators* fees 
and the fees of his own witnesses, as well as those of the plaintiff. 2 T, 
R. 644, 

W. A. Johnston^ — -There are affidavits from two of the arbitrators and 
from the plaintiff, to the effect that the arbitrators, when both parties 
were present and had produced their evidence, asked them if they had any 
more, and that both the plaintiff and the defendant then stated that the,ir 
respective cases were concluded. The arbitrators thereupon intimated to 
the parties that they had determined what their award should be, and 
would have it reduced to writing next day, and then agreed that two <^ 
the arbitrators should sign it, and send it to the third for his signature. 
The parties therefore have agreed' to waive any objection that might be 
raised, in consequence of all the arbitrators not signing the award at the 
same time. The award does, in fact, settle every matter in dispute between 
the parties, and .that is ^lufficient, though the fact may not be expressly 
stated. 9 M. <Se W., 293 ; and 1 Eng. L. & E., R. 384. Their author 
rity as to the costs of reference is inherent in the arbitrators, and they 
may therefore award them, though no express direction be contained 
respecting them in the submission. 2 T. R., 644. When an 'award is 
good as to part, the Court will not set it aside because some portion of it 
happens to be bad. The Court will not, indeed, set aside an award, unless 
a very strong case is made. 1 B. <Se Aid,, 106. 6 Eng. L. ^ E., R. 295. 
8 East., 449. 3 D. & Ry., 224. 15 Jur. 1,036, 

^Attomey^Oenercd. — The aigning of the award was not necessary; all 
that the submission required, was that it should be in writing. The 
arbitrators agreed upon their award together. No objection can be raised 
as to the witnesses fees, for they are not mentioned in the rule. 

Smith. — The award must be signed as well as reduced to writing ; it is 
the only mode in which it can be proved to have been the award of the 
arbitrators. 

H^LiiiBUBToir, 0« J, — Thif is an application to the Court to set aside 
an award under the following circumstances. The submission is by bond, 
containing the following recital and condition : 

" Whereas there are divers disputes between the parties above named, 
touching and concerniixg a quantity of logs purchased by the said Samud 
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F. Jiurhridge firmn the said Ama» Purdy^ during the year 1852, and for 
which the said Amos Purdy has brought an action against the said Samud 
F, Jiv/rhridge^ and is now pending in the Supreme Court of Judicature at 
Amherst. And they have chosen Robert Donkin. Esq., of River Philip, 
Lem W, Eaion^ of Pugwash, and Stephen Fulton, Esq., of Wallace, 
arbitrators to finally settle the same, and to whom it is hereby agreed 
that said disputes are hereby referred, and that their award, or any two of 
them, shall be final in the premises, provided the same be made in writing, 
ready to be delivered on or before the 13th day of June, 1856. Now the 
condition of this bond is such that if the said Samuel F, Burbridge shall 
well and truly ftilfil, keep, and perform any award so to be made in the 
premises, then the same shall be void.'' 

It appears that the arbitrators met on the 11th of June, 1856, and 
having all three of them heard the statements of the parties and the testi- 
mony adduced by them, and learning from them both that no further 
testimony would be offered, the arbitrators, before separating, considered 
the whole case, and determined, in their own minds, as to the award 
which they would give in the premises : and then and there, before sepa- 
rating, informed the parties that they had so determined, but, as they had. 
not time that evening to draw up the award properly, two of them would. 
meet on the following day for the purpose of signing the award, and the 
the third should sign it on the day after, being within the time limited in. 
the submission, Friday, the 13th day of June; that the parties agreed to 
this arrangement, and the award was so signed accordingly. 

The award is as follows : 

Wo, the undersigned, being mutually chosen by Amos Purdy , of Wal- 
lace River, in the County of Cumberland, and Samuel F, Burbridge, of 
Pugwash, in the aforesaid coimty, to settle all disputes between the afore- 
said parties, touching a quantity of saw logs sold by Amos Purdy aforesaid, 
to Samuel F, Burbridge, in the year of our Lord 1852, do award as fid- 
lows : That Satnuel F. Burbridge do pay to Amos Purdy, his heirs, 
executors, administrators or assigns, the sum of £120 currency, three 
months after the date of the beginning of this award ; and also that S€an¥d 
/\ lUtrbridge do pay the sum of £10 13s. 6d., being the amount of wit- 
nesses foes, as per bill a&inexed, and that Samuel F. Burbridge and Amos 
Purdy do pay the sum of £4, for arbitrators* fees, equally between them. 

(Signed.) ROBERT DONKIN. 

(Signed. > LEVI W. EATON. 

(Signed. > STEPHEN FITLTON. 
ProwA^fiH. June 12th, 1856. 
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The defendant, after the award was signed by two of the arbitrators, 
who are authorized by the submission to make an award, on the 13th of 
June, the time limited for the award to be made, addressed the following 
note to the arbitrators : 

" Gentlemen : As the»evidence given by David Purdy on Wednesday, 
was not correct, I wish you to delay giving your award, as I wish an 
opportunity to-day to prove what I have stated above, otherwise I notify 
you to make no award whatever. 

" I remain, &c., 

" Samuel F. Bukbkidge." 

The defendant swears that the witnesses he wished to examine on the 
13th Jime, were two persons named Jaines Forsyth and George Forsyth^ 
one of whom the plaintiff swears resided at the time in the United States, 
and the other ^ Horton, so that their attendance on that day was impos- 
sible, and the arbitrators were limited to that day to make up their award, 
by the submission. 

The objections to the award, were : 

1st. That material evidence was tendered to the arbitrators, before 
the award was signed by all of them. 

2nd. That the award was not signed by all the arbitrators, in presence 
of each other. 

3rd. That the award is not final — does not direct the suit to be 
discontinued. 

4th. That the arbitrators had no right to determine upon the cost of 
the witnesses. 

Now, when we consider the general disposition of the Court to sustain 
the decision of judges of the parties own choosing ; that in this particular 
case the attention of the parties was turned to one subject-matter only, 
viz., the dispute which had arisen between them relative to the sale and 
delivery of timber ; that the decision of the dispute was decided in flEtvor 
of the plaintiff by all the arbitrators, and no objection was made to their 
decision until the very day on which they were bound to make their award, 
and that there is not even a suggestion of any improper motive inducing 
arbitrators to decide in the plaintiff's favor — the defendant's Coimsel 
must not be surprised if the Court are disposed to look narrowly into his 
objections. Still, if they are well founded, they must prevail. 

Now, upon the first objection, I would observe that the offer to give 
additional evidence to the arbitrators was not made until thje day when, 
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he submission, the arbitrators were limited to gire in their award, the 

^uage of the submission being : **' That the award shall be made in 

iting, ready to be delivered on or he/ore the 13th day of June, 1866." 

lat before it was made the arbitrators had made up the award, and two 

' them had signed it together, and, by the terms of the submission, any 

jiro of them were authorized to make the award on or he/ore the«aid 13th 

)f June, and the arbitrators swear that, prior to making the award, they 

nad leamt from both the parties that no further testimony would be 

offered. I think, therefore, that this objection to the award should not 

prevail. 

2. In respect to the second objection — That the award was not signed 
by all the arbitrators in presence of each other — I would observe that two 
of them signed the award in each other's presence, and, as two were 
authorized by the submission, I think that is sufficient ; and, to say the 
least, that their act is not vitiated by the subsequent signature of the third, 
an arrangement to avoid the trouble of a journey from Pugwash to where 
the third arbitrator resided, and to which, it is sworn, that the parties had 
assented. 

It is true that the Courts, to whose authority we are bound to submit, 
have decided that arbitrators must sign an award in presence of each other, 
because, up to the last hour, one of them may change his opinion, and 
the parties are entitled to the benefit of it. Wade v. Dowling, 28 Eng. 
L. & E., R. 104. I confess that I do not feel convinced that this argu- 
ment is sound, because I think that, before the Court act upon it, tiie; 
ought, at least, to have been convinced that the fact of a change of opinio 
had taken place, but I bow to the authority, and, if it were applicable ' 
this case, should yield to it ; but this award, having been signed by t^ 
of the arbitrators in each other's presence, who were authorized by i 
submission, is, I think, sufficient, ^vithout laying any stress upon the c 
sent of the parties to the subsequent signature of the third. 

8. In respect to the third objection — That the award is not final, 
does not direct the suit to be discontinued — it is a decision upon the 
matter in dispute. The submission, which is by bond, states : '^ 
whereas, there are divers disputes between the parties touching 
concerning a quantity of logs purchased by the defendant from the ph 
for which the said plaintiff has brought an action against the defr 
which is now pending in the Supreme Court at Amherst, and thf 
chosen Robert Donkin, &c., to settle the same." 

And the award, after stating that the arbitrators were choser 
parties to settle all disputes touching a quantity of logs, sold by 
to defendant, do award as follows, &c. 

The action would not be discontinued as a matter of course, bf 
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plaintiff, by the terms of the submission, was empowered to make it a rule 
of Court, and might, consequently, enter up a judgment upon the award in 
his favor. 

4. As to the fourth objection — That the arbitrators had no right to 
decide upon the payment of the witnesses* fees — their having doi^ so does 
not vitiate the award, and, it may be rejected. 

I think the rule to set aside the award should be discharged. 

WiLKiNS, J, — All that adjudicated cases demand relative to the 
authentication of awards, is the concurrence in judgment of the number of 
minds required by the su*bmission, and that verified by the simultaneous 
signatures, in the presence of each other, of the persons who have exer- 
cised that judgment. Little v. Newton, 2 M. & G., 360. Stulworth v. 
Tu7is, 13 Mees & Wels, 466. Wade v. Dowlitig, 28 L. & Eq., 106. 
Peterson v. Ayre, 30 L. & Eq., 535. 

This award has both these conditions. 

No authority requires more than these, and therefore, even if Fulton — 
who did not sign the award until the day succeeding that in which Donkin 
and Eaton had subscribed it — had dissented, and had not subscribed at 
all, still the award would have been that of the two other arbitrators, 
which was all that the submission rendered necessary. 

As regards the objection that material evidence was tendered and 
refused, the affidavits of defendant do not show, as they should have shown, 
to make the objection available, not merely that the evidence was material, 
but that it was tendered to the arbitrators before they had made their 
award, and that the production of it was practicable under the circum- 
stances. Besides, the materiality is contradicted, and plaintiff has sworn 
that the evidence was not prepared before the award was made, and that 
it could not possibly have been presented to the arbitrators. 

As to the alleged want of finality, and that the award has not disposed 
of the action, it appears that the arbitrators had but one substantial mat- 
ter of difference referred to them, viz., that which formed the subject- 
matter of the suit at law. 

The award, then, after reciting that the arbitrators had been chosen to 
settle all disputes between the parties touching that which was the subject 
in controversy and in suit, and that the award of any two of them should 
be final, proceeds to award payment, by defendant to plaintiff, of a certain 
sum ; also that the former should pay to the latter the amount of witnesse^' 
fees, as per schedule annexed, which thereby appeared to be the expenses 
incurred in respect of witnesses on both sides, at the arbitration ; it also 
specifies the amount of arbitrators' fees, and directs them to be borne 
equally by the parties* 
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Now there are, perhaps, two ways of viewing this question : first, on 
the supposition that the action was submitted ; secondly, that, although 
the subject of it was, the action itself was not referred to the arbitrators. 

Regarding it in the first view, what is this award in substance and effect 
but a decision in favor of the plaintiff's claim, for which he had instituted 
the law-suit to the amount stated in the award, with an vmjdied adjudi- 
cation that each party should pay his own costs in the action — that 
plaintiff should be bound to discontinue the latter, and that defendant 
should pay the costs of his own and of his opponent's witnesses before the 
arbitrators, and that the expenses of arbitrament should be defirayed by 
the parties in equal proportions ? 

But, secondly, the action itself (as such) does not appear to have been 
submitted, for the bond recites that divers disputes existed between the 
parties concerning a quantity of logs, for which plaintiff had brought an 
action, then pending ; that the Arbitrators had been chosen to finally settle 
the same, (i. e., the disputes for which the action had been brought), and 
respecting which their award was to be final. 

If the language of the submission had been that which occurs in many 
of the reported cases, where the objection arose that the suit pending had 
not been finally disposed of, viz., that the action and all matters in dif- 
ference were referred, the objection in that respect urged liere would have 
pressed on my mind with more force than that which operates upon it now. 
The arbitrators were clearly not charged with the arbitrament of the suit 
at law, if it were not submitted to them, and on this point the case of 
Oray v. Givenap^ 1 Bam. & Ad., 106, reviewed and confirmed in Cres- 
wick V. Harrison, 1 L. & Eq., 384, has an important bearing on that now 
under consideration. 

There is a case also important, in its application to this, reported in 9 
Mee & Wels, 293 — Dunn v. Waters. There plaintiff declared on an 
engagement to supply timber and slates to him for building a house, 
alleging, as a breach, the non-supply of timber only. The defendant 
pleaded, first, non assimipsit ; secondly, that he did supply timber ; thirdly, 
part payment. The cause and all matters in difference were referred, and 
the arbitrator, by his award, after reciting that he had heard evidence 
adduced, " Touching the matters in difference," stated that he made his 
award " Of and concerning the premises," and then proceeded to find 
specifically, on each of the issues in the action. It was held that this award 
was sufficient, although '' It appeared there was a matter in difference 
submitted to the arbitrator, as to the non-supply of slates." This last 
case was decided on the authority of Gray v. Givenap, above referred to. 

The one sole subject then referred, viz., the matter of the logs, has been 
brought before these Arbitrators, and on that their award distinctly speaks 
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—80 that, quacimque via data, it is not open to the objection of want of 
finality. 

It may be Conceded, though a decision on that point is unnecessary, 
that, in the matter of the costs, the arbitrators exceeded their powers ; 
still, if, as I think, the award is good for the principle subject of it, this 
rule must be discharged, and I am of opinion that it should be discharged 
accordingly. 
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Where a promissory note was given, the consideration for which, though unexpressed 
on the face of it, was for land, and the defendants entered into possession of the land, 
th^ cannot set up as a defence that there was no consideration for the note. 

This was an action on a note of hand for £32. It appeared that 
the note had been given for a piece of land. After the note was given the 
defendants entered into possession of the land. But some time afterwards 
believing that the lot purchased by them from the plaintiff was not the 
land of which they were in possession and that the title thereto was in 
the Crown, they obtained a grant and refused to pay this note. At the 
trial it was proved that the land became the plaintiff's in 1827. That 
since that period he had treated it as his own. There was a special 
verdict. 

James. — The judgment in this case ought to be for the defendants. 
This note is a simple promissory note. It is admitted that it was given 
for purchase of a lot of land. There was no agreement in writing for the 
sale of the land, as required by the Statute of Frauds. The plaintiff could 
not be compelled to convey the lands to defendants ; there is, therefore, 
no consideration. The case is similar to that of Black v. Gesner, et aL, 
decided in this Court in 1847. 

Ritchie, contra. — The possession takes this case out of the Statute of 
Frauds, and it is that which distinguishes it from Black v. Gesner, 35 
Eng. L. & Eq. 187. 1 Sugd. on Vend. 140. 17 Eng. L. & Eq., 213. 
1 Ves. «fe B., 500. 12 Ves., 27. 15 Ves., 316. 4 Madd., 53. 1 
Madd., 83. 1 Madd., 310. 4 Kent's Comm., 451. 1 Jack, dc Walk., 
175. 1 Lead., cases in Equity, 511 — 512 — 519. 

By the Coust. — It is clear there must be judgment for the plaintiff. 

The case of Black v. Gesner, et, al, decided in 1847, was as follows : 



Where a note was given to plaintiff in part payment of purchase money of lands, 
under an agreement for sale and purchase not reduced to writing, held that evidence 
could not be given of the consideration, and that plaintiff could not recover the amount 
of the note. 

This was an action upon a promissory note given by the defendant to 

the plaintiff. It appeared at the trial that one of the defendants, Joseph 



A 
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H. Troop, had agreed to purchase a tract of land from the plaintiff for 
£110, and was to give a note with a security for part of the purchase 
money, and a bond and mortgage for the residue. This agreement was 
not reduced to writing. The deed, however, it appeared, had been made 
out and remained in the hands of the plaintiff's attorney. It appeared, 
also, that there was a person in possession of the land who claimed to 
have purchased it, and to have paid part of the purchase money to a former 
owner — but there was contradictory evidence on this point. The Chief- 
Justice charged the Jury that, if the agreement as to the sale and purchase 
of the land was such as had been stated, that the note was given in part 
payment as a deposit, and if defendant had shrunk from fulfilling his 
agreement for the purchase without sufficient cause, their verdict should 
be for the plaintiff. Verdict accordingly, for the plaintiff. 
A rule nisi for a new trial, was taken out and argued. 

Halliburton, C. t7., said: Upon mature consideration I am of 
opinion that the view which I took of the case at the trial, was erroneous. 
I considered the note altogether in the light of a deposit made on account 
of a purchase of land, and I thought that the depositor could not recover 
the deposit back from the party who was acting in good faith, and willing 
to fulfil his part of the agreement, although it was not obligatory upon 
him, in consequence of its not having been reduced to writing. I am not 
quite so strong even in that opinion, since I have looked into the case, as 
I was at the trial, although I think that, in an action for money had, &c., 
the plaintiff could scarcely contend that, under such circimistances, he was 
entitled, ex equo et bono, to recover it back. But the maxim : Potior est 
conditio defendentis, might be urged in favor of the defendant then. In 
this case, however, the plaintiff, who has sued the defendant upon this 
note, must show that the law entitles him to recover. While a note 
remains between the original parties, and has not been negotiated imder 
the statute, if the consideration is impeached the plaintiff may be called 
upon to prove it, and in such case, I think, he must prove a legal conside- 
ration ; without which the action cannot be sustained upon the mere naked 
promise in the note. 

I well remember when the case of Wain v. Warlters, (5 East. 10), 
which was decided in 1804, took the profession by surprise. But the 
decision of Lord Ellenhorough at Nisi Prius, was sustained by the whole 
Court of Kings Bench, and it has ever since been considered as a sound, 
wholesome exposition of the Statute of Frauds. In that case the plaintiff 
declared upon a promise made by the defendant that, in consideration, the 
plaintiffs would forbear to sue A. B. upon a bill of exchange for £56 16s. 
6d., which they held, and on which they had employed an attorney to 
bring an action, defendant would, by half-past 4 o'clock on that day, pay 
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plaintiff £56 and the expenses which had then been incurred ; that plain- 
tiffs did forbear, and that defendant did not pay, &c. At the trial the 
plaintiffs produced the following written agreement, signed by defendant : 
" Messbs. Wain & Co. : I will engage to pay you, by half-past four 
this day, j&fty-six pounds and expenses on bill — that amount on Hall ;" 
and then offered proof of the facts stated in the declaration, to show the 
consideration of defendant's promise, without which it was nudum 'pactum. 
Lord EUenhorough, upon view of the Statute of Frauds, which avoids any 
special promise to pay the debt of another, unless the agreement upon 
which the action should be brought, &c., should be in writing, decided 
that proof of the consideration by parol was inadmissable, because the 
statute rendered it indispensable that the agreement, of which the con- 
sideration formed an important part, should be in writing ; and non-suited 
the plaintiff. 

I think the principle upon which that case was decided is decisive of 
this. It may be said that in Wain v. WarlterSy the action was brought 
upon an agreement which the statute expressly avoided, and that, in this 
case, it is brought upon a promissory note, on which actions may be 
sustained. But where the plaintiff is put to prove a consideration, the 
naked promise in the note is as much nudum pacttmi until that conside- 
ration is proved, as the promise in Wain v. WarUers. Had it not been 
for the statute, the consideration set out in the declaration to forbear 
suing A. B., might have been proved by parol, and would have been a 
sufficient consideration ; but Lord Ellenborough decided that the statute 
prohibited the admission of other than written evidence to prove it. And, 
upon the same principle, I think I ought to have refused any other than 
Written evidence to prove an agreement relative to the sale of lands, which 
alone was set up as the consideration for which this note was given; 
verbal agreements for such sales being rendered void by the same statute. 
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QUEEN V. CHIPMAN, et.oL 

The commissioners and sessions cannot lay out a road substantially different from 
that petitioned for by the freeholders. 

This was a rule nisi to set aside proceedings to open a road at Clement's- 
Port. There was a petition signed by above twenty freeholders, praying 
General Sessions to lay out a public road, '' Commencing at the main 
post road, at the west line of lands owned by Thomas Jones^ and running 
northerly to the bank of Moose River, and thence round the bank of said 
river, easterly, to the main post road." The sessions directed a precept 
to three commissioners, which was required to be returned fifty days before 
the next session, in October. The Report of the commissioners was dated 
the 30th October. They recommended a road which ran only half the 
distance asked by the petition, and instead of two termini being on the 
main road, one only terminated there, the other being at a landing-place on 
the bank of the river. In order to take advantage of a private road that 
ran along the line they recommended, they laid out the new road forty-nine 
and one-half feet wide. There was a certiorari, and, upon a return of 
the proceedings, a rule nm. 

Ritchie^ in support of the rule : It does not rest with the sessions to 
lay out any road they may think proper. There must be a petition pre- 
sented to them signed by more than twenty freeholders. They can only 
confirm or disallow the road prayed for in that petition. They have no 
right to make any modifications therein. The law reqtiires that the report 
of commissioners should be filed at least thirty days before the meeting of 
the next sessions. Rev. Stat., cap. 62, § 2. The sessions met the 4th 
Tuesday of October, and the report was not signed till the 80th day of the 
same month. The road is required by the statute to be not less than fifty 
feet wide. 1865, cap. 89 

Young ^ Q.C. The petitioners merely indicate the road they desire in 
general terms. Its exact course and termini are left to the commissioners 
and sessions, who are made the judges of how the object of the petitioners 
is best to be gained. The main reason for the application for this road 
was, that there might be convenient access to the river. The petitioners 
required that this access should be a line striking the main road at two 
points. The commissioners thought that the convenience of the public 
would be sufiiciently consulted by giving them this access on one side. 
The landing place, which forms one of the termini, is sworn to be a public 
one, and this is enough to make it a good terminus for a public road. 8 
Kent's Comm., 442. As to the road being only forty-nine and one-half, 
instead of fifty feet wide, this is one of those cases in which the legal 
maxim ought to apply, de miniTrds non curat lex. The rule taken out in 
this case does not specify the grounds on which proceedings are sought to 
be set aside. 
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Hallibukton, O. J, — The road laid out is an entirely different one 
from that asked by the petitioners. I do not say the sessions are bound 
to pursue the very track indicated in the petition ; they might vary a few 
feet ; they might, perhaps, within a short distance, limit the termini ; but 
the road must be substantially the road for which petitioners have asked. 

Desbabres, J. — The public have petitioned for one road, the sessions 
have laid out a different one. We must not extend the authority of the 
sessions in this particular. The power of entering into the property of a 
private individual and laying out roads, is liable to great abuse, and the 
legislature have, therefore, framed strict provisions, to guard the public 
interests. Those provisions must be complied with. 

WiiiKiNS, J. — The legislature, looking on the one hand to the interests 
of the country, and on the other to the rights of individuals, have enacted 
certain provisions relative to the laying out of roads. These provisions 
ought to be observed in all their strictness. The law requires the free- 
holders to petition — a committee to examine and report upon the propriety 
of the application — and the sessions to approve or disapprove thereof. 
The commissioners and sessions have, however, in this matter, exercised 
their own discretion, and have laid out a road not in accordance with the 
views of the petitioning freeholders, but with their own ; this, they had 
no authority to do. Rule made absolute. 



BURRITT, et. al^ Ovekseers of the Poor for Yarmouth, 
HATFIELD, et.al^ Ovei^seers of the Poor for Argylb. 

. Overseers of the poor are not liable for money due by their predecessors in office. 

The suit was brought for the recovery of a sum of money paid by the 
plaintiffs' predecessors in office, for the support of a pauper chargeable on 
the township of Argyle. The office of overseer is an annual one. An 
agreement had been entered into between the plaintiffs' and defendants' 
predecessors in office, by which the pauper was not to be removed from 
the township of Yarmouth, but the overseers of that township were to 
be repaid the sum expended by them for his support. This occurred 
three or four years since. On these facts the Judge ordered a non-suit. 

West now showed cause against a rule nisi to set aside the non-suit. 
The overseers of the poor are annually elected, and are only liable for their 
own acte. They cannot be made liable for the acts of their predecessors, 
as they can only assess for liabilities incurred during their own tenure of 
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office. Rev. Stat., cap. 89, § 2 — 26. James R., 335. 4 T. R., 778. 2 
T. R., 395. They have nothing to do with any other accounts of the 
township than those of the year in which they are in office. 6 T. R., 159. 
Nor can the successors in office sue for a debt due to their predecessors, 
save in those exceptional cases where power is expressly given them by 
statute, as in 54 Geo. III., cap. 170, § 8. Rev. Stat., cap. 91, § 10. 

Clarke^ in support of rule. — Overseers of the poor are, for certain pur- 
poses, deemed corporations. Ang. on Corp., 19 — 566. 4 Bums 
Just., 25. Add. on Cont., 389. Chitty on Contr., 91. 8 Mod., 339. 
Our statutes have also given them powers which render them quasi corpo- 
rations. R. S., cap. 89, § 20—27. R. S., cap. 91, § 10. 

Mallibukton, C. J. — This action is brought against defendants as 
overseers of poor for the township of Argyle, to recover an amount expended 
to support a pauper belonging to that township, some years before the 
defendants came into office. 

I think the action cannot be maintained. If it could, we should hold. 
the defendants liable for an act with which they had no concern and could, 
not have prevented, which would be manifestly unjust. It is neither a. 
non-feasance or a mis-feasan\3e of theirs. 

The third section of the act for the settlement and support of the poor, 
(ch. 89, Rev. Stat.), renders the tovmship liable to the maintenance of th^ 
poor who have gained a settlement therein ; and, if they neglect or refuse 
to perform such duty, our books are full of cases in which they can b^ 
called upon, at the suit of the crown, to perform it ; but, if we give judg— 
ment against these defendants, we render them liable for the amount of it, 
and leave them to seek their remedy against the township. 

The thirteenth section of the same act declares : " That every township 
shall be liable to pay any expense which shall necessarily be incurred for 
the relief of a pauper by any person who is not liable by law for his sup- 
port, after notice and request made to the overseers of the township, and 
until provision shall be made." 

The township, when sued, may dispute its liability and resist the claim ; 

if it be liable, the Court will give judginent against it. But that is very 

different from giving judgment against these defendants, and rendeiing 

them liable, in the first instance, for a claim with which, as I befcnre 

, observed, they had no concern. 

It may be said that, in this case, the liability of the township was 
admitted, and a promise made by the then overseers to pay the amount 
due for the support of the pauper. To this it may be answered, that a 
promise to pay is not payment, and if a suit become necessary to enforce 
it, it should be brought against the township, who are made liable by the 
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act. It is true that if the township has a defence to the action, it is the 
duty of the defendants to make it ; bnt no action can be brought against 
them unless it be for doing what they were not authorised to do, or for 
omitting to do what they were bound to do ; and these defendants have 
neither done the one or omitted to do the other, for they were not in office 
at the time. 

Desbarres, J. — This is an action for money paid and expended by 
the overseers of the township of Yarmouth for the maintenance of a pauper 
whose settlement is in the township of Argyle. It is not for money paid 
by the plaintiffs at the request of the defendants, but it is for money paid 
by the predecessors of the plaintiffs, for the maintenance of the pauper 
before the defendants were appointed to, and assumed the office of, over- 
seers of the poor for Argyle ; and the question is, whether the action will 
lie under these circumstances. My opinion at the trial was, that the action 
would not lie, but I gave judgment for the plaintiffs, subject to the opinion 
of the Court, because it was asserted that, in a case tried in Tusket village, 
it had been ruled otherwise. 

The inhabitants of the township of Argyle being under a moral obligation 
to pay this claim, I have since looked into and considered the case, with 
every disposition to support the judgment, but I have not been able to find 
any authority upon which it can be upheld. That an action may be main- 
tained by those who were overseers of the poor for 1852 against the then 
overseers of the poor for Argyle, for the maintenance of the pauper between 
the spring and fall of that year, may not, probably, be disputed, (though, 
as to that; it is unnecessary, in this case, to give an opinion), for there is 
evidence of an express agreement made between these parties for the 
support of the pauper for that time ; but I cannot see how an action can 
be sustained by the plaintiffs against the defendants, between whom there 
is no privity of contract whatever, for money paid for the maintenance of 
this pauper as well before as for that time, by persons who are entire 
strangers in this cause. Overseers of the poor are appointed annually by 
the Courts of Sessions, on the recommendations of the Grand Juries, to 
discharge the duties belonging to their office ; which, I believe, are not 
considered difficult or burdensome by those on whom they generally 
devolve. In the discharge of these duties they may occasionally be obliged 
to make advances and incur liabilities for casual poor ; but, when they do, 
they must take care to protect themselves by exercising, while in office, 
the powers of reimbursement with which they are clothed, to relieve them- 
selves of burthens of this description, which neither they nor those they 
represent are expected to, or ought to, bear. 

The law provides that all monies required for the support of the poor 
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of their o^vn township, shall be assessed upon and collected firom th^ 
inhabitants ; but where overseers are obliged to make advances for th^ 
relief of paupers coming from and belonging to other townships, it gives bl 
remedy that ought always to be promptly pursued. 

That remedy is* by the removal of the pauper to the township where he 
or she has obtained a settlement, and by calling on the overseers of the 
poor of such township to pay the necessary expenses of the removal. R. 
Stat., chap. 89, § 4 and 5. 

Now the overseers of the poor for the township of Yarmouth have neg- 
lected to pursue that course, and have thought fit to incur an expense for 
the maintenance of this pauper for several years, which is now sought to 
be recovered in the names of the plaintiffs, who have paid no part of that 
expense, against the defendants, who have never authorized or promised 
to pay it, upon the ground that overseers are corporate bodies, and that 
the plaintiffs have, therefore, a right to sue for this expenditure. 

This position, it appears to me, is altogether at variance with the statute 
tmder which these public officers are appointed, which distinctly shows 
that they are only annual officers, responsible and bound to account to the 
Courts of Sessions for all their acts and proceedings ; which Courts have 
the power either to allow or disallow these accounts, as they think fit. 
The control thus given to the Courts of Sessions over these officers, is 
inconsistent with a corporate existence, and cannot be exercised over an 
incorporated body having the power of managing its own affiairs, and 
making bye-laws for its own government. It is only necessary to consider 
what are the ordinary incidents of a corporation, to see that overseers of 
the poor have not, and were not intended by the legislature to have, any 
corporate privileges, except for the limited and special object expressed in 
the law, to which I shall presently refer. They have no corporate name 
by which they can sue and be sued, nor can they purchase and hold lands 
and chattels ; they have no common seal, nor can they make bye-laws for 
their own government, and it will not surely be pretended that they have 
perpetual succession, without which they cannot be a corporate body. 
They have not, in fact, any one of the incidents essential to a corporation, 
and cannot sue or be sued for or in respect of any contracts or obligations 
but their own. 

It is declared in section 20 of chap. 89 of the Revised Statutes, that 
where the inhabitants determine to erect or hire a building for a poor- 
house, and vote money for that purpose, and for the annual repairs and 
expenses connected therewith, and the overseers shall proceed to hire or 
erect such building as directed, the title and interest therein, when con- 
veyed to them, " Shall vest in them and their successors in office as a body 
corporate." 
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I admit that, for the specific object here expressed, limited corporate 
privileges are conferred on overseers of the poor ; but, to entitle them to 
have and enjoy such privileges, they must comply with the requirements of 
the law ; in other words, when the inhabitants have determined to erect or 
hire a building for a poor-house, and voted money for that purpose, the 
overseers of the poor must actually proceed to erect or hire the building, 
before they can become vested mth, or exercise, corporate powers. 

It does not, however, appear that the overseers for Yarmouth have ever 
erected a building of this description, and therefore it is impossible to say 
that the plaintiffs, even for the special object expressed in the law, are 
possessed of corporate powers, much less that they are a corporation for 
all purposes relating to, or within the scope of, their office. If they were 
a corporation, this action, which is brought in the individual names of the 
plaintiffs as overseers, could not, even then, be sustained ; for, in that case, 
it ought to be in its corporate name — an objection of itself fatal to the 
whole proceeding. In every view which I have taken of this case, I have 
failed to find any principle of law on which it can be supported. . It is an 
action without a precedent, and I think the rule for setting aside the 
judgment must be made absolute. 

WiiiKiNS, J, This cause was tried before Mr. Justice Desbarres, at 
Yarmouth, in September last. 

The action appears to have been brought, to recover the amount of 
certain charges, alleged to have been incurred by the plaintiffs, as over- 
seers of the township of Yarmouth, in maintaining a pauper legally 
chargeable, (or asserted to be so,) upon the township of Argyle. 

Judgment was given for the plaintiffs, subject to the opinion of the 
Court, on the ground for non-suit, taken by Mr. Creighton, Q. C, of 
Coimsel for the defendant, viz. : that the debt was contracted by the 
predecessors in office of his clients. 

It does not appear that the plaintiffs, as overseers of the poor, in which 
capacity they sue, have been indemnified in respect of the pauper in question, 
there being no proof of any charges incurred by thenr, on that account, 
^during their year of office, although it does appear that certain disburse- 
ments were made by those who preceded them, for the maintenance of this 
particular pauper. 

No privity of contract exists between the parties who sue and defisnd, 
respectively, as overseers of the poor of their respective townships, unless 
their legal existence in the characters in which they appear before the 
Cqurt, instead of being limited to their year of office in which this action 
was brought, continued from and included the official year, in which the 
assumed debt was contracted. 

3 
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In event of judgment being given against these defendants as overseers; 
they have no means of compelling the inhabitants of the township whieh 
they represent to vote the amount of the debt, which is founded upon a 
elaim that arose in preceding years. 

This is obvious, for those inhabitants — except in cases specially pro* 
vided for, and which do not affect this question — are limited, in tl^e pro- 
vision which they can legally make, to '' Such sum as they shall judge 
necessary for the support of the poor for the current yea/r.'^ See Revised 
Statute, ch. 89r§ 17. 

Besides, adverting to the fluctuating character of every human commu* 
nity, we may remavk that the inhabitants of Argyle who, in the year 1856, 
are sought to be made liable in this case, are not the same individuals who, 
in a former year, incurred the liability to which the charge in this action 
refers ; neither are those who now seek to recover, the same persons who 
incurred that charge. 

I infer, from the evidence reported, that the pauper — in the opinion of 
the overseers of Yarmouth, at least — had a legal settlement in the town- 
ship of Argyle. If such opinion were well grounded, the difficulty which 
has induced this action might have been averted, had — at the time when 
Yarmouth was likely to become chargeable — the provisions of the law 
been adopted which have been enacted to meet this very case. 

Those provisions enabled the overseers of the township threatened with 
a charge to which it was not liable, to remove the pauper to the township 
of his legal settlement, and compelled the latter to receive him, to defray 
all legal expenses incurred, and to indemnify the former in respect of }\^n\ 
for the future^ (See ch. 89, § 4 & 5.) 

The learned Counsel who argued this case for the plaintiffs, spoke of 
overseers of the poor as a quasi corporate body ; but the authorities that 
he cited entirely support the ground of non-suit taken by Mr. Oreighton, 
establishing, as they clearly do, that those officers have no corporate powers 
or attributes except so far as, for' special purposes^ they may have been 
conferred upon them by the legislature* An instance of this occurs in the 
twentieth section of the Revised Statute already referred to, which makes 
them a corporation for receiving a conveyance of title in a poor-house, or 
in the land on which the sam^ is designed to be erected. 

The tenth section of the Bastardy act, chapter ninety-one, was also 
referred to by the plaintiff's Counsel as strengthening his argument, but it 
operates against him because, when the legislature enacted that ^' The 
overseers may sue in their own names, upon any bond entered into under 
the chapter last referred to, whether made to them or iheir predecessors wi 
offhcCj and that such suit should not ahaie by the death or removal from 
office of such overseers, or any of them ;" it was tantamount to a legislative 
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dedatalion tlxat overseers were not a corporation ibr general purposes. 
Upon reference to our statutes I have not discovered uny provisions which 
give to overseers of the poor a eontmidng easistence in relation to paupers, 
or to contracts respecting them, beyond the year of office for which they 
are appointed. 

The judgment of non-suit moved for at the trial, and which, I think, 
must be now given in this case, will be, in my opinion, fully sustained by 
the views I have already expressed, and by the following authorities, which 
will be found decisive of the question raised for our decision, viz. : 

Angell and Ames on Corporations, § 5, p. 19 ; and 566, § 8. 2 Kent's 
Com., p. 309. Ibid 311. Sanden v. Emsleyy 3d Stark, R. 28, per 
Bailey^ Justice ; and see Harrison's Dig., 6,197. Leigh v. Taylor^ 7 B, 
&C., 491. 



NASH V. McCartney, an absent debtor. 

A subsequent attacher is not entitled to have the process of a preceding attacher seit 
aside for an informality in the affidavit on which the attachment was fbonded. 
An. attachment may issue for an equitable claim. 
WiLKiNS, /., dissenting. 

This was an application on the part of Tohin, et aL, as subsequent 
a.ttachers, to set aside the process in this case. The wife of the absent 
<iebtor was entitled, under her father's will, to a life-interest in the sum of 
.^£299 4s., with the remainder over to her children. On application to the 
CJourt of Chancery, her husband was appointed trustee of this fiind, and a 
^recognizance was entered into by him and his brother, as a security for the 
&ith^ performance of his duty. The brother had since died insolvent, 
«nd the absent debtor had invested a portion of the funds, in his own 
name, in a house which was now the subject of attachment. An appli- 
cation was made to one of the Judges for the appointment of John D, 
2^ash as trustee, in lieu of the absent debtor, and an order was thereupon 
granted for that purpose. Immediately on being appointed, John D. 
Nash made an affidavit, stating the facts, and his belief that the absent 
debtor was indebted to the trust fund in the sum of £299 4s. Upon this, 
writ of attachinent was issued, and the property of the absent debtor 
attached. 

W, Twining {jkx the subsequent attachers) moved to set aside the attach- 
ment on the groimd that the affidavit was not sufficient, inasmuch as it 
did not contain a direct and positive statement of any debt being due, but 
was merely argumentative, and cited 1 Tidd, 191. 1 Burr, 265. 1 T. 
R., 716. 2B. &P., 48. 1 Wils, 121— 279. 2 T. R., 55, 3 T. R., 
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575. Nor did it show on what account it became due : 1. H. Bl. 10. 5 
T. R., 552. I Dowl, P. C, 332. 4 M. & R., 448. 1 B. & C, 108. 
Nor did it show that the money was due from the plaintiff to the defendant, 
nor did it appear that there was any privity of contract between tUem. An 
affidavit was produced to show that there was an outstanding mortgage for 
part of the sum, and notwithstanding, the attachment had been issued for 
the whole amount. 

Murdoch, contra* — This comes within the class of exceptions to the 
general rule. When a party sues in autre droit, the law requires 
only an oath to this belief in the existence of the debt. 4 Burr. 2,283. 
4 T. R., 176. 8 T. R., 418. 1 Wils, 232. The affidavit does suffici- 
ently state how the debt became due. The out-going trustee, being 
divested of his offite by a competent Court, becomes liable, as a debtor, to 
the newly-appointed one. The objection to the affidavit, if good, cannot 
avail in the present proceedings. By the 8th section of cap. 141 of 
Revised Statutes, a subsequent attacher can only dispute validity of prior 
attachment on the ground that there was no debt due. 1 James, N. S. 
R., 347. 

Twining and Ritchie. — It never was the intention of the legislature to 
prevent subsequent attachers from shewing that the affidavit on which the 
attachment was founded was not sufficient. This is an equitable claim, not 
a legal debt ; it does not come within the provisions of the statute relative 
to absent debtors. Before the powers of the Chancery Court were trans- 
ferred to this Court, no action could have been sustained here by John D, 
Nash as trustee, against the absent debtor as trustee. 

Halliburton, C, J, — This is a rule nisi to set aside an attachment 
issued under the absconding act, on the ground of the insufficiency of the 
affidavit on which it issued. 

It is made by a subsequent attacher, and not by the defendant. The 
subsequent attacher is authorised by chap. 141 Revised Statutes, § 8, to 
dispute the validity and effect of the attachment on the ground that the 
sum demanded was not justly due, or that it was not payable when the 
action commenced. 

Upon the first view of this case, I was inclined to think that it was to 
be decided upon the same principle which governs the Court in deciding 
upon affidavits to hold to bail ; that their consideration must be confined 
to the sufficiency or insufficiency of the affidavit itself; but, upon turning 
to the act in question, (141 Revised Statutes), I find that the Court, on 
hearing the motion, may direct a trial by Jury of any fact arising in the 
inquiry, and if it shall appear that the sum demanded in the prior suit or 
any 'part of it, is not justly due, or was not payable when the action was 
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commenced, the Court shall order the attachment therein made to be set 
aside, in whole or in part, as justice may require, but the order shall have 
no other effect on the prior suit. 

It remains, therefore, for the Court to decide : 

1. Whether the affidavit upon which the attachment complained of was 
founded, is sufficient. 

2. Whether the subsequent attacher has shown a right, under the act, 
to interfere. . 

8. Whether he has stated sufficient groimds to authorize the Court to 
act under the last mentioned clause. 

Upon the 1st point I am of opinion that the affidavit is sufficient. 

It is laid down by Lord Kenyon, in Creswell v. Lovett, et, cU.^ 8 T. 
R., 413, '^That, though affidavits to hold to bail must, in general, be 
positive, yet the Courts, from the necessity of the thing, have relaxed the 
rule in the instances of the assignees of bankrupts and executors, who are 
only required to swear to the best of their belief." " The Court, how- 
ever,'* his lordship adds, " did not say that these ^exceptions were the ne 
plus tdtra, but, being founded on principle, other cases standing in pari 
ratione^ and requiring th^ same relaxation of the general rule, must be 
governed by the same principle." 

Now, in this case, the plaintiff swears that, by an order of this Court, 
he has been -Ci|>pointed trustee for the wife and children of John 
McCartney y and that it appears from the proceedings on file in the Court 
of Chancery, and the papers and proceedings in this Court, that the sum 
of £299 4s. was the share which the said wife and children were entitled 
to, under the will of her father, William Smith; that that sum was 
obtained possession of by the defendant, McCartney, and still remains in 
his hands, and that he stands indebted to the trust fund in the said sum 
of £299 4s., and that he verily believes the said John McCartney is 
accordingly indebted to the defendant as trustee aforesaid, in the said sum 
of £299 4s. 

Now, upon the principle laid down by Lord Kenyon, that the relaxation 
of the rule which' requires a positive affidavit to hold to bail, must be 
extended to all cases standing in pari ratione^ an 6ath that a sum is due 
to a trustee for his Cestui qui trust, as appears by the papers on file in the 
Court of Chancery and this Court, is sufficient ; and, as to the objection 
arising out of the original proceedings in Chancery, and that the plaintiff 
can have no recourse to our statute, which is confined to claims at common 
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law, it appears to me sufficient to reply that the Court of Chancery being 
abolished, and its jurisdiction transferred to this Court of Common Law, the 
Court is bound to consider all just claims, be they equitable or legal, and 
to extend the remedies to them to which, in a Court of Common Law, 
they may be entitled ; and therefore, if the plaintiff swears that a sum of 
money is justly due to him by an absent person, he is entitled to proceed 
against him under the act relating to absent or absconding debtors. 

But, upon the 2nd part, I am of opinion that the subsequent attacher 
has shown a right to interfere, and has in his affidavit stated that the 
plaintiff in the first action is secured, in part, by a mortgage, and, if the 
directions of the Court of Chancery were complied with, security was given 
for the whole sum. I think the Court should proceed, upon the third 
point, to submit to the consideration of a Jury whether the trustee has any 
and what good and sufficient security for the payment of the said sum of 
£299 4s., and for any and what part thereof^ independent of that sought 
under the attachment ; for, in a case like this, where the Cestui que trusts 
are the wife and children of the defendant, who may make no defence to 
the action, it would be hard to deprive subsequent attachers for honest 
debts of their remedy against the defendant, if his wife and children are 
otherwise secured. 

AU questions of costs remain for future determination, and a rule should 
be drawn in this case to authorize a Jury to inquire into the &cts suggested. 

WiLKiKS, J, — Messrs. Tobin and Dwyer^ claiming an interest in the 
property attached in this cause as subsequent attachers, dispute the effect 
and validity of the attachment issued in it, and apply to this Court to set 
it aside, on an affidavit framed in accordance with chap. 141 of the Revised 
Statutes. According to its provisions, their motion cannot be available on 
any other groimd than that the sum demanded by this plaintiff was not 
justly due at the time of issuing his attachment, or that it vras not then 
pa3rable. By the 11th section the Court are empowered, if it appear that 
any part of the sum demanded was not justly due when this action was 
commenced, to order the attachment to be set aside in whole or in x^^ ^ 
justice shall require. In this state of the law, these subsequent attachers 
take the' following objections to this process : Fvrst, That the affidavit does 
not state the existence of a debt ; SecoficUy, That it is argumentative ; 
Thirdly y That no privity of contract existed between the parties ; and 
Fourthly^ That, by the plaintiff's own showing, the attachment has issue 
for more than was due. Postponing, for the present, the consideration of 
the first and these grounds which resolve themselves into one objection, I 
shall just consider whether the affidavit be defective as not being sufficientiy 
positive. Mr. Murdoch was right in contending that, as the plaintiff daistf 
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as a trustee, his case comes within the exceptions to the rule that requires 
the affidavit to be positive as to the existence of the debt. The authori- 
ties are clear to show that persons suing in representative or delegated 
capacities, are required merely to allege their substantive belief in the 
existence of the debt. They show however, also, that that belief must be 
stated without qualification. The case of Mottmg and others, assignees of 
White, et. oZ., bankrupts, v. BuckhiltZy 2 M. & S., 563, is to this point. 
The affidavit therein verified the debt, "As appears by the books of 
White and others, as this deponent believes." Abbott, in argument, said, 
" There was some ambiguity whether the latter words were not referable 
to a belief only of what appeared by the books and letters ;" which he 
agreed would be insufficient. 

Lord Ellenborough said : "If the matters of the affidavit be vouched by 
reference to the documents only, and not by the voucher and belief of the 
party, we shall not be inclined to act on it.'' 

This affidavit, after setting forth that Nash had been substituted as 
trustee for McCartney, and that it appeared from proceedings on file in 
the late Court of Chancery and in this Court, respectively, that defendant 
had been appointed trustee in respect of the sum named in the affidavit, 
and, as such trustee had obtained possession of it, that the said sum still 
remained in his hands, and that he stood indebted to the said trust fund 
in that sum, concludes thus : " And this deponent fiirther saith that he 
verily believes that the said John McCartney is accordingly indebted to 
this deponent as trustee, as aforesaid, in the said sum.'' Now this, I 
think, though it is not necessary for me to decide the point, is not an 
allegation of Nash's substantive personal belief of the existence of the debt, 
nor is it equivalent to a statement which was deemed sufficient in a weU- 
known case, viz., " That a debt is due, as appears by the books, &c., and 
as deponent believes," but it is a mere inferential statement of belief, from 
the circumstances previously detailed. The affidavit would not have been 
subject to this particular objection, had the word accordingly been omitted ; 
but that word — which m^ans, of course, " In acccnrdance with," and 
refers to the previous statements, and cannot apply to the debt itself^ 
because that is subsequently referred to — necessarily qualifies the expression 
of belief, and prevents the allegation from being regarded as a substantive 
avowal of the deponent's belief of the truth of what he stated. The state- 
ment amoimts to no more than if the deponent had said, in terms ; 
" According as facts appear on the documents referred to, so I believe the 
debt to exist." As regards the objection that the attachment has issued 
for more ^an is due, it is impossible, when we view the affidavit in con- 
nexion widi that of Mr. Ttoimng, and the certificate of the Registrar c^ 
Deeds, not to acknowledge its validity, seeing that plaintiff has attached 
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for the whole amount of the trust fun J, without crediting anything in 
respect of an existing mortgage, which formed a substantive part of that 
fund, and respecting which, his affidavit affords no explanation whatever. 
The case is not as if that were a mere collateral security. Obviously, 
thus to attach and bind defendant's property generally, was prejudicial to 
the just rights of the subsequent attacher to the extent of the real value of 
that security. The 10th section of the statute, however, enables the 
Court to administer a remedy in that respect, and we should have afforded 
it, had this been the only objection to the attachment 

But we are called upon to enquire whether the plaintiff's affidavit 
discloses the existence of such a cause of action as by law empowered him 
to attach the defendant's property. Mr. Murdoch answers the objection 
that, at the time of issuing the attachment, the relation of debtor and 
creditor did not exist between these parties, by contending, first. That 
plaintiff must have, in respect of the Cestui que trusts whom he represents, 
this remedy, otherwise he would be remediless. Secondly, That, when 
defendant's powers as trustee were annulled, he became a debtor at com- 
mon law to this substituted trustee. Thirdly, If he were not then under 
an implied contract at law to pay the amount of the trust fund, yet this 
Court, in respect of its Chancery powers, is bound to interfere and uphold 
the operation of this writ ; and. Fourthly, That the subsequent attachers 
do not come within the provisions of the 8th, 9th and 10th sections of the 
statute. As to the first objection, I think it has been well urged that, 
for the purposes of this argument, it might be assumed that the Court of 
Chancery, when it appointed defendant trustee of the interests of his wife 
and children, took care to exact from him adequate security for the per- 
formance of the trust delegated to him. And here it may be remarked 
that if he, when he absconded, was really guilty of a violation of his duties 
as such trustee, he was in contempt of the Court that made him such, and 
that that Court alone, (and, of course, I now speak of this Court as regards 
its equity jurisdiction) when specially appealed to for the purpose, is com- 
petent to administer redress to those for whose interests he was invested 
with the powers he wore. But it cannot be contended that we can inter- 
fere as Equity Judges upon the present motion. The conflicting rights of 
the parties before us depend upon the construction of a statute, and on 
thai (done ; and at law and in equity, the same tides are imperative on 
those who exercise judicial functions. It becomes necessary, then, further 
to enquire whether, upon the true construction of this statute, the defend- 
ant's properly was liable to attachment at all, under the state of fieu^ts set 
forth in the plaintiff's affidavit. I am of opinion that the attachment 
issued without the authority of the law. When the legislature enacted 
(§ 2, ch. 141,) that the party applying for a writ of attachment shaUmak^ 
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affidavit in the usual form for holding a party to hail, it, in effect, autho- 
rized the issuing of such a writ on such an affidavit alone as would warrant 
holding a party to bail. By the phrase " usual form," I understand the 
form then (i. e. when the Revised Statutes passed) used in accordance 
with law ; and, on referring to the old act, vol. 198, I find that a capias 
ad respondendum could only issue for recovery of a debt to be sued for — 
that, of course, was a debt at law. For such a debt alone, in my opinion, 
can a writ of attachment now issue. It follows, then, that this attach- 
ment must be set aside in toto imless this — which in its original clearly 
was a mere fiduciary allegation upon the conscience of the party — become, 
as Mr. Murdoch contends, a legal debt upon the abnegation of McCartney's 
powets as a trustee. For that position no authCrity has been cited, and 
I do not think it has the support of principle. If it be tenable it follows, 
of course, that, undo* similar circumstances, even whilst the Court of 
Chancery existed as a distinct tribunal, this defendant could have been 
sued in a Court of Common Law ; which, in that case, would have taken 
out of the hands of the Equity Judge a matter which originated in his 
Court, and over which he had peculiar jurisdiction. For that, I think, 
Mr. Murdoch would scarcely have contended. In the view of the case 
that I have taken, and which supposes that the sum demanded was never 
(within the meaning of the act) due to the plaintiff, Messrs, Tobin and 
Dwyer, the subsequent attachers, are entitled to have this attachment set 
aside, and I think it must be set aside accordingly. 

Hallibukton, C, J. — The opinion just read by me has been read by 
my brother Desbabbes, and has his full concurrence. The rule to set 
aside the attachment must, therefore, be discharged. 
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When one of the conditions of a policy requires a certificate from the magistrate most 
contiguous to the place where the fire occurred, stating such fire to have been accidental, 
&G., the obtaining such a certificate is a condition precedent to his right to claim for any 
loss. A certificate signed by a magistrate ten miles distant, where there are others 
within a mile of the fire, will not be sufficient. 

The Court will not require a rule nisi to set forth all the grounds on which the party 
hopes to obtain a new trial. 

The plaintiff in this case was the occupier of a store in Wallace. The 
goods therein were insured for £750. Some suspicious circumstances 
occurred relative to the origin of the fire by which they were consumed. 
By the condition of the policy of insuraoiee, the insured, on sustaining 
" Loss or damage by fire, are forthwith to give notice thereof to the com- 
pany or its agents, and, as soon after as possible, to deliver in a particular 

4 
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account of such loss or damage, signed with their own hands, and verified 
by their oath or affirmation;'' they are also *'To procure a certificate 
under the hand of a magistrate or notary public, (most contiguous to the 
place of fire, and not concerned in the loss as n creditor or otherwise, or 
related to the insured or suflTerers), that he is acquainted with the charac- 
ter of the person or persons insured, and has made diligent enquiry into 
the facts set forth in their statement, and knows or verily believes that he, 
she or they really, and by misfortune, and without fraud or evil practice, 
hath or have sustained by such fire, loss and damage to the amount therein 
mentioned," &c. And, " If there appear any fraud or false swearing, the 
assured shall forfeit all claim under the policy.'' By another condition, 
" Policies of insurance are not assignable without the consent of the 
company, expressed by endorsement made thereon, and, in case of assign- 
ment without such consent, whether of the policy or of any interest in it, 
the liability of the company, in virtue of such policy, is thenceforth to 
cease." 

The certificate in this case was made by a magistrate living at a distance 
of twelve miles from the place where the fire occurred, without making any 
of the enquiries contemplated by the policy, while there were magistrates 
living within a quarter of a mile. After the fire had taken place, the 
policy was assigned, by an endorsement without seal, in the following 
terms : 

" For value received, I hereby transfer, assign and set over, unto Messrs. 
Creighton, Wistvell d Co,, and their assigns, all my right, title and inte- 
rest in this policy of insurance, and all benefit and advantage to be derived 
therefrom. (Signed.) Donald Moody J' 

This assignment was made without any notice thereof to the agent of 
the company. There was also evidence to show that there was a defect- 
ive chimney in the premises. The agent of the company had stated that 
it was not his intention to rely upon technicalities, and, aftet receiving the 
preliminary proofs, stated that he had received such evidence as would 
compel him to resist the claim on the ground of fraud. 

The learned Judge, at the trial, put the following issues to the Jury : 

1 . Was the fire accidental, or did it arise from the fraud of the plaintifi*, 
Donald Moody ? 

2. Did fihe plaintiff furnish proper preliminary proofs, according to the 
terms of the 11th condition, referred to in the policy? If not, did Mr. 
Scott waive its being done ? 
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3. Did the plaintiff procure an affidavit according to that condition of a 
magistrate most contiguous to the place of the fire ? Did Scott waive this ? 

4. Was there any fraud in the claim of loss made by the plaintiff in 
returning the value of the stock destroyed by the fire ? Was the affidavit 
made before Mr. McLeod of the value of the stock lost, in any way a false 
one? 

5. Was there any concealment by the plaintiff, when he applied for and 
obtained the policy, of the state of the stove pipe and chimney flue ? and, 
if so, was it the concealment of a material fact, and of one which ought 
to haye been made known by the plaintiff ? 

6. Had the plaintiff any interest in the policy at the time when the 
action was brought? 

7. What was the real value of the goods of the plaintiff in the store, 
which were destroyed by the fire ? and this should be the amount of the 
verdict, if the Jury, on the whole, find for the plaintiff. 

There was a verdict for £250, and a rule nisi to set it aside, and enter 
up judgment for the defendant, non obstante veredicto. 

Shannon J Sutherland and Ritchie in support of the rule. This is, sub- 
stantially, a verdict for the defendant. The plaintiff's affidavit states a 
claim for £771, and the only proof adduced, which is that oh the part of 
the defendant, shows the amount of loss could not have exceeded £250, 
for which sum the Jury have found. It is, in fact, a finding by the Jury 
that the plaintiff has falsely sworn; and, under the terms of the 11th con- 
dition of the policy, he has, by that act, forfeited all right to recover. 7 
Bing. 349. 

The policy was assigned without consent of the agent, contrary to the 
7th condition. 3 Brown's P. C, 497. 2 Marsh on Insu., 802 — 804. 
2 Atk., 555. Cogswell v, Albion Insurance Company. 

This action is wrongly brought. It ought to have been in the name of 
the assignee, and not of the assignor. 18 Vict. (1855) cap. 23, § 47 and 
48. 

The want of a proper certificate by the nearest magistrate is fatal, as, 
without that, the plaintiff has no right of action. 6 T. R., 110. Ang. 
on Life and Fire Insurance, p. 257. 1 H., Bl. 254. 2 H., Bl. 557. 20 
Eng. L. and Eq., R. 541. There was fraud, also, in the concealment of a 
material feet — that of there being a defective chimney. Marsh on Insu.. 
791. 3 Dowl, 255. 6 Taunt., 338. 2 Marsh, R. 46. 
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McGuUy, with whom was the Attorney- General : There cannot be a 
judgement non obstante veredicto for the defendant, in any case. The 
lerm involves a confession of the plaintiffs action. Archbold's Prac, 289 
— 290. It can only be obtained in those cases where, from the pleadings 
themselves, the Court must arrive at the conclusion that the judgment 
ought to be for the plaintiff. 

There are no grounds mentioned in the rule nisi why a new trial should 
be granted. 

Hallibukton, C. J. It certainly is the preferable practice to have 
the grounds set out in the rule, but it is not essential, nor can it always be 
done. 

Desbabbes, «/. There can be no doubt it is the ordinary way in which 
rules are made, but I do not think it absolutely necessary. 

The verdict in this case is not substantially for the defendant. . It is 
quite possible that a person might have had a much larger stock in his 
store than he might be able to prove to have been there at the time of the 
loss. In this case the Jury have negatived fraud, and here lies the 
distinction between the present case and that cited from 7 Bing., M9.. 
The agent has waived all objections to the preliminary proof, by stating 
that he intended to rely upon fraud. The nearness of the magistrate does 
not affect the contract. Philips on Ins., § 889. AngeU on Ins., § 242. 
It was the duty of the agent, when preliminary proof was furnished, to 
have stated his objections to it, and not having done so, he has waived 
any right he might have had to object to it. If the objection had then 
been made, it might have been cured. Angell on Ins., § 247, 248. S 
Moore, 612. 1 Bing., 339. In this case the Jury have found a waiver. 
As to the condition relative to assignment of interest in the policy, that 
can evidently only apply to assignments before any loss has happened. 
Angell on Ins., § 222. If, however, that objection was open, there is na 
evidence of the policy ever having been assigned. The policy being a 
sealed instrument, any legal assignment thereof must also be under sea] 
Burrill on Assignment, 2 — 220. 2 Blackst. Comm., 310, 324, 326. 

Ritchie. — The policy is not under seal. 

Hallibubton, C. J. This was an action brought on a policy 
insurance against loss by fire. The policy covered property to the amc 
of $3,000. The verdict for the plaintiff was £250. A rule niai 
granted to set that verdict aside, which was ai^ed this tenn. 
following exceptions were taken by the defendant's Counsel : 
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Ist. That the verdict was substantially for the defendant, as by the 
conditions annexed to the policy, and which form a part of it, the plaintiff 
has forfeited all right to recover by having sworn to a loss amounting to 
£700, and th^ Jury, by their verdict, have limited it to £250. 

But the case of Long v. Baillie, et. aZ., (6 Moore and Payne, 208), 
where the plaintiff swears to a loss of £1 ,000, and got a verdiet of £500 
only, under circumstances very similar to the present, furnishes us with a 
much safer course. There Chief-Justice Tilden said that, after anxious 
consideration by the whole Court, they felt disposed to take the opinion 
of another Jury upon it. 

2nd. Fraud and false swearing, contrary to the 11th condition of the 
policy. 

3rd. That the plaintiff had no interest at the time of action brought, 
Kaving consigned the policy without the consent of the assured. 

4th. That there was no certificate of a magistrate residing contiguous 
to the spot, as required by the conditions of the policy. 

5th. Concealment of the condition of the chimney, at the time of effect- 
ixig the policy. 

6th. Notice of loss not given according to the terms of the policy. 

Distinct issues were raised by the pleadings upon these points, and 
tliere was evidence given to the Jury sufficient, in my opinion, to have 
^varranted a verdict for the defendant. 

The case of Wesley v. Wood, et, a?., 6 T. R., 710, goes very fully into 

the consideration of the effect of the preliminary conditions attached to the 

policy, and decides that the requiring the certificate of the rector and 

church warden is a condition precedent, and that no action upon the policy 

■ — even where it is wrongfully withheld — can be supported without it. 

The reasoning of the Court in the year 1796, when that case was decided, 

is equally applicable in the present day. Underwriters are so liable to 

be imposed upon by secret fraud, that they are right to guard themselves 

against it by requiring certificates from magistrates in the neighborhood ; 

that, in their opinion, the loss was occasioned by accidental, and not by 

designed burning ; and if parties do not choose to insure upon these 

terms, they need not pay the premiums. Now it is in proof in this case, that 

several magistrates resided in the neighborhood, and that the defendant, 

several months after the fire, resorted to a magistrate nine or ten miles 

distant. That magistrate was examined at the trial, and his account of 
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the manner in which he signed it, and his reasons for so doing, are far 
from satisfactory. 

But we are told that the defendants, by their agent, has waived all this. 
I cannot find any proof of an act amounting to a waiver, and sure I am 
that if, under the circumstances of this case, Mr. Scott had so waived it, 
he would not have done his duty to his principals. 

As we cannot, however, comply with the defendants' request, to give 
judgment for them non obstante veredicto, we shall set this verdict aside, 
and, if the plaintiff is well-advised, we shall hear no more of the case from 
him. 

WiLKiNS, J. I quite concur in the opinion just delivered by his lord- 
ship, that the furnishing of the preliminary proofs is a condition precedent 
on the right to bring the action. The assured enters into an agreement 
with the underwriters that, even in the event of a loss, he will not be 
entitled to claim from them for that loss, unless he can procure a certificate 
from the nearest magistrate, of the fire having been accidental. In the 
present case that certificate has not been obtained; the plaintiff has, 
therefore, failed in procuring that species of preliminary proof which was 
essential to support the action. It is said that there has been a waiver by 
the agent, with regard to these proofs ; but the 'fact appears to me quite 
the contrary, his letter to the plaintiff expressly requiring them to be sent 
to him. In such a case like this, I think the agent would have failed in 
the performance of his duty to the company, if he had not demanded that 
the condition of the policy with respect to those proofs, should be strictly 
complied with. 
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When the bought-note specifies the article bought to be No. 1 mackerel, it is a 
warranty that they are of that quality. The inspection of a few barrels before the 
.purchase does not invalidate the warranty. 

The measure of damages is the difference between the value of the article actually 
sent to the foreign market, and the value of an article of the quality specified in the 
bought note. 

The plaintiff in this case bought a quantity of mackerel from the defen- 
dant. In the bought-note they were described as No. 1, No. 2 and No. 
3 miackerel. The note was as follows, viz. : 
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Messrs. Benj. Wier & Co., 
1854. Bouglit of G. E. Bissktt. 

May 10. To 115 barrels No. 1 Mackerel, t g^js £335 8 9 

12 half-do. 2 '* J * ' * 

16 barrels 2 " 10| 42 

30J ^' 3 Spring, do. . 7^ 57 3 9 

6 - 3 Fall, do ... 8| H 12 6 

. '': ?o\ai;do. }l Mackerel,} 111 16111 3 

^l ^l^^h ^2 - \ lOi 65 16 10 

5 half-do. ) 7 

£694 13 1 

CB. 

May 18. By 30 barrels Rye Flour, 338. 9d. .£50 12 6 

Deduct.. 15 0.. 49 17 6 

£644 15 7 

Paid H. Lawson £47 5 7 

Self 100 

Note 3 mos., for balance . .497 10 0. .£644 15 7 



The weight, the number of the fish, and the initials of the inspector's 
name, were marked on the barrels. The plaintiff saw two or three barrels 
unheaded, and was, apparently, satisfied with the appearance of the fish. 
Some barrels were sent to Boston, but, on examination there, it was found 
that several of the barrels marked No. 1, had fish of No. 2 quality, and 
there were bright and rusty fish in the same barrel. Upon plaintiff's 
obtaining a telegram to that effect from his agents, he sent a copy to the 
defendant, and ordered his'agent to sell for what they would bring. The 
remainder of the fish he had re-inspected, and afterwards sent to Boston. 
An action was thereupon brought by plaintiff against defendant, on the 
warranty. There was a verdict for the plaintiff. ,The Jury gave as 
damages the difference between the price of fish at Boston, of the quality 
they were represented to be under the bought-note, and of fish of the 
quality they were actually found to be. 

There was a rule nisi to set aside the verdict. 

Fairbanks^ Q. C, in support of rule. The question of warranty or no 
warranty, was improperly left to the Jury. There was not, in this case, 
any evidence of a warranty. By the Rev. Stat., cap. 85, § 6, the barrels 
were required to be branded with the name of the inspector, description of 
the fish^ the number of the quality and the weight, the initials of the 
christian name, and the whole surname of the inspector. This fixes the 
quality for the purpose of exportation. The provision was not complied 
with in this case, the surname of the inspector not being branded in full. 
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These fish were inspected by the plaintiflf, who thus proved that he relied 
upon his personal observation and not upon the bought-note, as to the 
quality. 3 Kent, 478. 2 East., 314. Story on Sales, 315. 18 Peck, 
67. The plaintiff was not authorized in selling, without notice to the 
defendant ; by doing so, he has taken the whole responsibility on himself. 
Smith's Merd. Law, 600—613. Story on Sales, 386—390 — 393. 11 M. 
&W., 538. lAd. &E1., 48. 1 Car. & P., 15. 1 Moore, 106. The 
scale of damages ought to have been the difference between the price of 
the quality represented and actual quality here, and not in Boston. 

Ritchie and McGully, contra. The mackerel were purchased on the 
bought and sold note. The mere fact of the plaintiff subsequently ex- 
amining a few of the barrels will not take away his right to recover on 
the warranty contained in that note. 4 Ad. & El. 473. The question 
whether that note was a warranty, was for the Jury, and not for the 
Judge. What No. 1, No. 2, and No. 3 mackerel, are, is fixed by stat. 
When a party, therefore, sells a barrel of No. 1 mackerel, it is supposed 
to be of the size and quality required by the statute. The plantiff was 
not bound to return the fish — ^but exercised a clear right in selling in 
Boston — ^for he had received and paid for them. 2 Saund. PI. & Evi. 
1231 ; 2 H. b1. 17 ; 2 T. R. 745 ; 6 Ad. & El. 523 ; 1 Tauut. 566. As 
to damages vide Sedgw. on dam. 286 ; 2 B. (S^ Ad. 456 ; 3 Ad. & El. 
103; 2 Peck. 214. 

Hallibukton, G. J. This was an action tried before Dodd, «/., at 
Halifax, in Easter Court, in which there was a verdict for the plaintiff, for 
£153. 

A rule nisi to set that verdict aside was argued here this term, on the 
ground of misdirection, and that it was contrary to law and evidence, the 
damages not being warranted by either. 

It appears from the report that, in the spring of 1854, the plaintiff 
bought from the defendant a quantity of mackerel, a great part of which 
he shipped for Boston, shortly after the sale and delivery of them ; that, 
at the time of the sale, the fish were Ijdng in barrels on the wharf ; that 
some of the barrels were opened and inspected by the plaintiff, and that he 
might have inspected the whole of them if he had pleased, but, finding those 
which were opened and inspected agreed with the description of the fish 
generally, he did not examine them further, but shipped them to his agents 
in Boston, for what they purported to be by the brands marked No. 1 and 
No. 2. 

The vendor, on the sale of them, rendered an account to the buyer for so 
many barrels No. 1, 2 and 3 mackerel, specifying the number of each, and 
payment was made to him accordingly ; but, on the arrival 6{ the fish at 
Boston, they turned out very differently from the brands, and their agents 
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accordingly, notified the plaintiff thereof, who, after some correspondence 
with them and with the defendant, directed the agents to sell them for 
what they would bring, and this action is brought to recover the difference 
between the price for which they sold, and what they would have brought 
if they had answered the description of them contained in the defendant's 
account, rendered to the plaintiff. 

This is a brief statement of the case, but it contains the main features of 
it. The Judge left it to the Jury to decide whether there had been an 
express or implied warranty of the mackerel by the defendant, when he 
sold them to the plaintiff; or whether they had bepn purchased upon 
inspection and view of the plaintiff. 

If the defendant had sold so many hundred of barrels of mackerel to the 
plaintiff, who, after inspecting a few of them, had taken them in the 
lump, (if I may use such an expression), the Jury might have fairly come 
to the conclusion that they were bought by the plaintiff upon that 
inspection, and that he took the risk upon himself ; but, even then, the 
defendant was bound to sell him mackerel, and, if some of them turned out 
to be herring or alewives, the plaintiff might rescind the contract, if the 
discovery took place before they were exported, or if not until afterwards, 
he might, I thinhj recover for his actual damage. Now, in this case, the 
defendant undertook to sell, and the plaintiff to buy. No. 1 mackerel. He 
has rendered his accoimt to the plaintiff, and charged the price of No. 1 
mackerel to the plaintiff, and has been paid accordingly. The Jury have 
found that the plaintiff did not receive what he had purchased, and shall 
his opening and examining two or three barrels exonerate the defendant 
from all liability for selling an article different from what it purported to be ? 
True it is, he may have been himself imposed upon ; if so, he must seek 
his remedy against him who was guilty of the imposition. As it respects 
the maxim of caveat emptor, it does not apply to cases of this nature. It 
is laid down by Chancellor Kent, 2 Comm., 478-9 : " That where goods 
of a certain described quality are offered for sale, and when delivered they 
do not answer the description given, they are not the articles which the 
Vendee agreed to purchase, and there is an implied warranty that the 
article shall answer the character described, and be saleable in the 
inarket." 

As it respects the objection that the prices in the Boston market ought 
not to be the measure of damages, I think it does not lie with the defend- 
ant to make this objection. The buyer of the fish had a right to send an 
article in which he deals to any suitable market. Was he bound tc bring 
it back again at the risk and expense of an additional voyage, or was it not 
for the interest of all concerned, to sell it where it was ? There can be no 
question that it was so. The Boston market is a better market for 
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.ukIi ah uriicle than our own, and this answers the exception as to sending 
lie ^ccoud >vlupnifut US well as the first. 
I ilxiuk tills rule must be discharged. 

\V ILK INS, »/. — In this case, I think there are, in reality, only two 
([lu'.^tious raised for our decision : 

Kirsit. Do the bills of parcels in connexion with the brands, impart a 
warranty that the mackerel sold by the defendant to the plaintiff, were 
statutable fish of the numbers indicated ? 

Secondly. Did the Judge direct the Jury to estimate the damages by 
proper standard relatively to the facts in evidence ? 

What number 1 or number 2 mackerel are (respectively) in size, con — 
dition and quality, is defined by section 3 of chapter 85 of our revisecl 
statutes. 

The country dealer who sells to a Halifax merchant fish represented t< 
be mackerel No. 1 , or which on the cask that contains it is branded No. 1 
does not, in legal contemplation, merely express an opinion as to th 
character of the fish, but warrants the article to be of the size, conditio: 
and quality described in the statute above referred to. 

The argument of the defendant's Counsel, that these particular fish wer 
not sold for exportation but for home consumption, is not, in my opinion.^ 
of any force, because No. 1 mackerel are, from the effect of legislative 
enactment, specifically the same imder all circumstances, and irrespectively 
of the purpose for which they are designed. 

That learned Counsel invited our attention to the 6th section of the 
statute above alluded to ; but, obviously, it was not designed to superadd 
any new required characters to No. 1 mackerel, when intended for expor- 
tation, but was, with the sections that immediately follow it, intended by 
the legislature to afford a security to foreigners against imposition, and 
thereby sustain the Provincial character abroad, in relation to the trade in 
fish. 

If the fish in question in this action were No. 1 when sold, the defend- 
ant delivered to plaintiff" what he professed to sell to him. If they were 
not No. 1, he did not deliver to plaintiff* the article which he contracted 
to purchase — for which he paid the stipulated price, and which he en- 
gaged to sell. 

This alternative question the Jury have decided in favor of the plaintiff*, 
and, as there is sufficient evidence to sustain their finding, it ought not to 
be disturbed imlcss it bo open to objection on some other ground. 
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Adjudicated cases decide in principle that the sale of an article repre- 
sented to be of particular quality, and for which a price is paid that would 
not, by a reasonable purchaser, be given but on the faith of the truth of 
that representation, imparts a warranty in law. 

There was, then, a warranty in this case, by which defendant must 
submit to be bound, imless the plaintiflf by his acts in evidence, absolved 
liim from his liability in respect of it. Now, the acts insisted on by 
<iefendant's Counsel as having this effect, are taken most favorably for 
defendant — an approval of the article in question expressed by the plain- 
-tiiF after a careful inspection of the fish. 

With regard to the last point, I am of opinion that, on principle, such 
s^cts ought not to operate in discharge of a warranty ; and I have neither 
lieard cited in argument, nor have I found upon research, any authority to 
establish the position that a warranty can thus be waived. 

One may conceive cases of probable occurrence in which such a doctrine 
Avould operate very prejudicially to the rights of contracting parties. 

But it has been contended that the learned Judge misdirected the Jury, 
£is to the measure of damages. The argument used by the Counsel for the 
defendant, was that the mackerel, having been sold and inspected in 
Halifax, the plaintiff had no right to sell them in a foreign market, and 
subject the defendant to loss on a re-sale. It appears to me, however, that 
arguments ah inconvenienti and ex ahsurdo that suggest themselves here, 
entirely countervail the effect of this reasoning, for, are not these self- 
evident propositions, viz. : 1st. That the seller of No. 1 fish contemplates, 
in legal intendment, that they are, after bought, to be sold again by the 
purchaser in the best market, whether at home or abroad, that he can 
command ? and, 2ndly. That in the case of a purchaser of such an article 
whose particular trade is, as was that of the plaintiff, with foreign mar- 
kets, a warranty that the fish were, when sold, of the imported quality, 
would be to him practically useless, if it did not intend to protect him 
against deception — designed or undesigned — on the part of the seller, to 
the full extent of his dealings in the particular trade referred to. 

The plaintiff purchased No. 1 mackerel for exportation to the Boston 
market, as defendant knew, or must be taken to have known, and if these 
that he sold were not No. 1, as this Jury have found, and they, when 
introduced into that foreign market, were unsaleable as No. 1, in conse- 
quence of their not having possessed that character when bought by the 
plaintiff, and they were consequently sold at a loss, who is to bear that 
loss ? Who but he that occasioned it by selling at Hali&x an article as 
No. 1 mackerel, which, in point of fact, was not such ? 

I am, therefore, of opinion that this rule must be discharged. 
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WOODS V. FRASER. 

The subscribing witness to a deed need not be produced if the handwriting of the 
party making the instrument can be otherwise proved. 

At the trial in this case a mortgage was produced, and the handwriting 
of the party executing it was proved by another than the subscribing 
witness. 

Bitchie, The case is so clear that it is unnecessary to do more than to 
refer to the 18th Vic, cap. 9, § 26. 

Per curriam, — The change of the law in this respect, is a great 
improvement. It was formerly, in some cases, a great hardship to be 
.compelled to produce the subscribing witness to an instrument. 

Rule for new trial reused. 
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The non-payment of the costs of the day to the defendant, even where he produc^ 
an affidavit that he will be unable to produce his witnesses again in consequence of his 
inability to pay, is not sufficient to entitle him to a continuance. 

Sawers. In this case the defendant is a very poor man, and his wit- 
nesses, who were detained for a long period of time during last term, have 
been unpaid. The co^ts of the day were taxed, and amounted to a very 
lai^e sum of money. In ccmsequence of these not having been paid, he 
was unable to satisfy the witnesses for their fees during the last term, and 
they refuse to come now, unless they are paid. 

Hallibxtbtoit, C. J, It is a very hard case, but the rule nisi which 
you ask for would operate as a continuance, this being the last day of the 
term. Have you any authority for your position, that the non-payment of 
the costs of the day wiU be sufficient ground for postponing the trial ? 

Sawers, I have not been able to find any ; but the Court m^ht, in a 
case of such hardship as this, make a precedent. 

DbsBabbes, J, It would be, I think, a very dangerous precedent. 

WiLKiNs, J. The inclination of my mind would be to grant you 
rule, if I could persuade mys^ that we had the pow^ ; but I do not thin^ 
the grounds laid sufficient. 

Rule refused* 
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STANFORD v. INLAND NAVIGATION COMPANY. 

The rule for a new trial need not specify all the grounds intended to be taken at 
the argument. 

When the rule was read by the Attorney General : 

Young, Q. C, objected to the form of the rule. The English rule 
requires that all the points should be expressly stated in the rule for the 
new trial, and that nothing can be argued which is not contained therein. 
There is no rule of our Court on the subject, and the statute requires, in 
such cases, that the English rule be adopted. 

Halliburton, G. J, I am not an advocate for the English rule. It 
A?vas an inconvenient one to require every ground to be stated on the face 
of the rule. Our practice in this respect, was founded on long expe- 
rience. 

WiLKiNS, J. I think the rule should state the grounds on which the 
nile is expected to be supported. 

Rule granted in the form drawn by the Attorney General. 
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BORDEN, et. al, v. CHURCHILL. 

When the owner of a vessel agrees to send a vessel with a cargo after the period 
•yhen it is customary at the port to lay them up for the winter, it is no excuse that 
the master, deeming it imprudent to saU, refuses to go. 

This was a action for damage for loss suffered by plaintiffs, in con- 
sequence of the vessel of defendant not proceeding on a voyage according 
to agreement. Evidence was adduced to show that it had been the cus- 
tom to lay up vessels in December for the winter, at the port from which 
the vessel was to sail. The plantiffs had, however, employed a crew and 
taken in a cargo of potatoes. It was also in proof that though the navi- 
gation down the river to the Bay of Fundy, and through that Bay, was 
dangerous, and the river was apt to get blocked up with ice, yet that ves- 
sel did arrive at the port, Lower Horton, between the period when the 
vessel was loaded — the middle of January — and the spring. The vessel 
did not leave till the spring had opened the navigation, and the consequence 
was a large loss on the cargo of potatoes. There was a verdict for the 
plaintiffs for £151, and a rule nisi to set that verdict aside. 

J, W. Johnston, Jr, The verdict in the case was against law and 
evidence, and against the weight of evidence. 

Mr. Johnston was proceeding to read the Judge's minutes, when 
[BusS, J, I think in all cases it would be better for Counsel before 
reading the minutes, to state beforehand the point to which it is intended 
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to turn the attention of the Court. I have often felt the inconvenience of 
hearing the minutes read without knowing to what portion my attention 
was particularly to be directed.] 

There is a large mass of evidence that no prudent man would have gone 
to sea from that port, in consequence of the quantity of ice. The season 
was a very severe one. The master is the sole judge of the proper and 
safe time to proceed on his voyage. To render his o'SMier liable the mas- 
ter must have committed a gross error of judgment. 

The Court will set aside a verdict when against the weight of evidence. 

3 Bingh. N. C. 109. [Bliss, J. I do not think that case ever gave great 
satisfaction.] 

Fairbanks, Q. C. The master was bound to proceed to sea and en- 
counter the risk of the winter voyage. The owner was bound by his con-* 
tract to send the vessel to sea, notwithstanding the increased risk incurred 
by the lateness of the season. There was evidence to shew that prudent 
men would have gone to sea in the vessel, and that there were opportuni- 
ties after she was loaded, and before the river was completely closed up 
with ice, during which she might have proceeded on her voyage. In a 
case like this, where the evidence is conflicting, the Court will not grant 
a new trial. 1 Wils. 22 ; 10 Bing. 408 ; 5 T. R. 425 ; 1 Blackst. 418 ; 
1 James N. 5. Rep. 350 ; ib. 193 ; 1 Burr 54. 

Charles Harris. On the 18th January the last of the potatoes which 
formed the cargo, were put on board and the hatches fastened down. 
Two vessels arrived at Lower Horton after that period, before the ice 
closed up the river ; there were several days on which the master might 
have got out. Though the master is not bound to proceed in a gale, he 
must make no unnecessary delay. This is not a case in which the Court 
^viU grant a new tdal. 3 Wils. 145 ; 2 Str. 1105 1142 ; 6 Price 146; 

4 M & S. 182 ; 37 Eng. L. & Eq. 258 ; 2 T. R. 113. 

Atty. Oenl. and Ritchie, in support of rule. If the master be acting 
hona fide to render his owner liable there must be evidence of gross 
ignorance or negligence. In this case there is a difference of opinion as 
to whether it would have been prudent in the master to proceed or not, 
and that is not sufficient to make the owner liable. If there be evidence 
coming from the plaintiffs' own witnesses from which you can infer that 
it would not have been prudent for the master to proceed, the Court wiU 
set aside the verdict. [Bliss, J, I do not see that it makes much matter 
whether the evidence comes out of the mouth of the plaintiffs' or defend- 
ant's witnesses. It is only adding another to those' of the defendant's 
witnesses who have testified to the same fact.] 

Halliburton, G, J, A man extremely rash is put out of this case by 
the principle of law, and a man extremely cautious by the circumstances 
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of the case. For the master had undertaken to sail a vessel in the winter 
through the Bay of Fundy, the navigation of which at all times hazardous 
is particularly so at that season of the year. 

DoDD, J. The custom attempted to be established by defendant's 
witnesses of vessels not going to sea during the winter season can have 
nothing to do with the present case. Here the contract was to take the 
cargo through at that season. 

DesBarees, J, From the fact of the cargo being taken at such a season 
it was agreed to take the risk. The Jury have passed on the question 
SIS to the prudence of proceeding on the voyage, and it would be en- 
- croaching on their privileges in a case like this to set aside the verdict. 

Bliss, J, and Wilkins, J. concurring the Rule was discharged. 
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When plaintiff in replevin proceeds to trial without pleading to the avowry or 
<2ognizance of defendant, it is a mistrial : an avowry or cognizanoe not being a plea 
^thin the meaning of § 243 of the practice act 

The plaintiff in this case was tenant of some glebe land, of which he 
lield a lease from the rector. The rent was in arrear, and the church 
"wardens under the impression that they were tHe persons whose duty it 
was to collect the rent, gave a warrant signed by them as church wardens 
for rent due to them in the same character : under this warrant a distress 
was made. 

Plaintiff replevied and brought this action. The avo wants justified the 
taking as bailiffs of the rector. There was no replication to the avow- 
ries, and at the trial that was made a ground of nonsuit. 

The Jury found a verdict for the plaintiff. Damages five shillings. 
Rule to set aside verdict. 

W. A, Johnston and Ritchie for avowants. In replevin both are 
actors. Section 243 of the practice act does not apply to this form of 
aQtion. For these are properly speaking not pleas, but avowries. 6 Bac. 
Abr. 81 ; Avowry, 7 Co. 25 a. 

The avowry being in the nature of a declaration, and setting out that 
the church wardens were acting as bailiffs and servants of the rector, not 
being replied to, admits that fact to be as stated in the avowry. It is not 
necessary that the party entitled to the rent should sign the warrant be- 
fore the distress is made : it will be sufficient if he afterwards recognizes 
the act. 11 Mod. 112; 1 Saund. 347 d. in notis, Morris on Repl. 
135 ; 2 .Saund. on PI. and Evid. 792 ; 2 Greenl. on Evid. § 567. 
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Young^ Q. C. The avowry is to all intents and purposes ^, plea. On 
the face of the pleadings themselves it is termed a plea. The practice 
act makes no exception in favor of replevin. No greater inconvenience 
attends the stopping of the pleadings at the avowry in cases of replevin, 
than at the plea in other cases. The system under the old practice was 
to have the issue eliminated from the pleadings, but by the 243 § of our 
present act, an entirely new system is introduced, and everything in the 
plea is taken to be denied. If a replication was necessary, then there 
was nothing to try, and that ought to have been an objection raised 
previous to ,going to trial. It is true there may be a subsequent recog- 
nition by the landlord, and that may be sufficient to sustain a distress 
made without warrant : but the distress must have been taken in the 
name of the landlord and for rent stated to be due to him. 1 Chit. Gen. 
Pract. 660; 2D. and CI. 150; 2 Steph. N. P. 1330; Godb. 109; 3 
Atk. 750 ; 3 Bro. C. C. 87. C. A. V. 

Halliburton, C. J, The first question to be decided in this case is 
whether the plaintiff" is bound to plead to the defendants' avowry in an 
action of replevin, notwithstanding the late act. 

In replevin both parties are to be viewed in the light of plaintiffs. 
Indeed, the avowant is more generally so than the nominal plaintiff. He- 
seeks a judgment of a return of the goods, which must be given to 
if the facts stated in the avowry are sufficient, and are uncontradicted. 

Now in this case Clarke and ah aver that they distrained the goods as^ss -s 

the bailiffs of Shreve, for rent due upon a lease to Skinner, of the pre ^- 

mises ; and without denying either the lease, the rent due upon it, o^cr-^ 
stating any fact upon which an issue could be raised, the plaintiff proceedae^ — » 
to trial. I think he was mistaken in so doing, that there was no issu^^ e 
raised on the pleadings for the Jury to try, and as it was a mistrial, tha^^ — ^ 
the verdict in his favor must be set aside. But as this is the ffrst ixoA 
that the question has come before the Court, since the act passed, it 
should be set aside without costs. 

I was at one time inclined to thiiik that as the defendants had gone 
trial without making any objection, that it might be considered as a 
of the right to make any, after a verdict had passed against them, but tin 
cases to which my brother Wilkins has turned my attention, and wliicfcr:^^^ 
he will cite in delivering his opinion, have convinced me that there is m 
waiver in cases of a mistrial under such circumstances. 

I am not sorry to come to this conclusion. The whole equities of th-^ 
case as the proof stands, are with the defendants. The goods w^re liabL ^ 
to be distrained, but the church wardens in the warrant of distress autiio^ 
rize it as for rent due to themselves, instead of rent due to the rector, axi-tf 
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the plaintiff has availed himself of this mistake, to bring an action to 
replevy the goods. 

If this be the real state of the case, and it appears to be so, I hope we 
$hall hear no more of it, after the rule to set aside the verdict is made 
i^bsolute. 

DesBabbes, e/. This was an action of replevin tried before me at 
juysborough in which the defendants avowed the taking and detention of 
;he plaintiff's goods as bailiffs, and servants of Charles J. Shreve^ and by 
lis command, as and for a distress for rent due, and in arrear by the 
plaintiff to Shreve, The plaintiff did not plead in bar to or traverse the , 
lefendants' pleas of avowry ; and after the plaintiff had gone through his 
tase, a motion was made by the defendants' Counsel for a nonsuit upon 
;liat ground, which I refused to grant, being of opinion at the time that 
inder the new practice act the plaintiff in the absence of such pleas must 
38 taken to have joined issues on the avowries. There was a verdict for 
;lie plaintiff and a rule nisi granted to set it aside, at the argument, of 
rvhich the principal ground of objection was that the pleas of avowry not 
xaving been formally traversed, must be taken to have been admitted, 
uid being admitted the plaintiff could not recover, in other words that 
iLO issues were taken on the avowries. The question for consideration, 
:lierefore, is whether the plaintiff under section 243 of the new practice 
i-ct, was at liberty to take issue on the defendants' pleas of avowry with- 
:>ut a plea in bar or formal traverse. Now that section not only renders 
replications or answers to pleas unnecessary, but it expressly precludes 
Turther pleadings after the plea of tl^e defendants, for it says, "There 
ihaH be no further pleadings after the plea oi the defendants, except a 
demurrer thereto, or a replication to a plea of set off, or plea of matter 
i^ccurring subsequently to the commencement of the action, unless by the 
ipecial leave of Court or a Judge, or on an application to allow such 
further pleading, which shall only be allowed in case the real question or 
questions whether of law or fact between the parties cannot conveniently 
be raised and put in issue by the amendment of the previous pleadings ; 
aoid where there is no replication the plaintiff shall be taken to havSr join- 
ed issue on the defendants' pleas." The object of the new practice act 
was obviously intended to dispense with the old and technical form of 
pleading, and to substitute in its place a short and comprehensive one, 
avoiding all formal statements ; and further pleading after the plea of the 
defendants is thereby only to be allowed in case the real question whether 
of law or fact between the parties cannot by such plea conveniently be 
raised and put in issue. Now the issues really taken upon the avowries 
in this case are — 1st. Whether there was any rent due and in arrear by the. 



192 SKINNER r. CLARKE and PEART. 

plaintiff to Slweve, and — 2ndly. Whether the defendants' had made the 
distress complained of as his bailiffs and by his command. These were 
the issues tried by the Jury, and they are precisely the issues which very 
probably must be tried again if the verdict be set aside, and the plaintiff 
be permitted as I presume he will be under the- circumstances to plead 
formally to the avowries, yet if section 243, of the new practice act does 
not apply to avowries, and no issues can be taken upon them without 
formal traverse or pleas in bar, there has been a mistrial, and the verdict 
cannot and ought not to be sustained. There is nothing in the act itself 
which makes any distinction between avowries and other pleas, the former 
not being excepted in that section, but as the act from its silence in 
respect of leaves room to doubt its application to the plea of avowry, and 
it may be more convenient in practice that this plea which is generally 
looked upon as being in the nature of a declaration should be answered 
by the plaintiff more in the character of defendant than plaintiff. I do 
not wish to be considered as differing with my brethren in their con- 
sideration of it, viewing the present question important, only in so far as 
to settle what the practice shall be. If my attention had been drawn to 
the fact that the cause was not considered to be at issue when it was 
called for trial, I certainly should not have proceeded in it, but no such 
intimation was given to me by the defendants' Counsel until the plainti 
had gone through his case, when the objection was for the first time 
taken as a ground of nonsuit. I think the rule ought to be made absolut 
without costs. 

WiLKiNS, J. This was an action of replevin tried before Mr. Jitstic 
DesBarres, at Guysb'orough, in July Term, 1863. The defendants pleade 
— 1st. That they did not detain. 2nd. They acknowledged detention 
bailiffs of Shreve^ imder a distress for rent due him by the plaintiff. 3rd 
They acknowledged detention &c. as bailiffs of Shreve, and as e 
wardens of the parish of which he was rector, imder a distress for ren 
due him as above. 4th. They made cognizance, &c. as servants 
Shreve, 6th. They avow that the goods were the property of Shrev 
and not of the plaintiff. 

No replications, pleas in bar, or other answers to these cognizance 
appear on the issue roll. 

At the trial it appeared that the sheriff of Guysborough had distraine 
the goods under a warrant dated the 6th January, 1863, signed by defen 
ants as church wardens of Christ Church on the 3rd of May then last pas 

The defendants' Counsel moved for a nonsuit, on the ground that tfcm « 
plaintiff had not pleaded in bar to, or denied the avowries of the defend- 
ants. The Judge thinking that under the new practice act no further 
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pleadings after these cognizances were necessary, refused to nonsuit, an^l 
-the plaintiff had a verdict for five shillings damages. 

I am of opinion that an avowry or cognizance in replevin is not " a plea 
€)/ defendant " within the intendment of the 243rd section of our new 
pratice act, and, if I am right in entertaining it, then no issue has been 
raised on the pleadings, and there has been a mistrial. 

The rules usually moved for in such a* state of things are either for 
arresting the judgment, or for a repleader, or for leave to amend. For 
setting aside the verdict, in accordance with the present action, there is 
an authority in principle in 2 Saunders, 319 (a) where the learned editors 
of the 5th edition thus remark upon a note of Mr. Sergeant Williams : — 
** But in a late case in C. B. a verdict for the avowant in replevin was set 
aside, without costs, on the ground that the avowant had carried down 
^he issue to trial without adding a similiter to the usual conclusion in 
"bar. Griffith vs. Crockford, 3. B. dz; B. 1. although the case of Sayer 
T7S. Pocock, Cowp. 407, was cited, and see 1 N. R. 28, Grundy vs. Neil^ 
to the same effect with* the last mentioned case." 

The case of Griffith vs. Crock/ord, abpve cited, was an action of reple- 
"vin, to which there was an avowry and plea in bar, concluding to the 
country. The Jin*y having found a verdict for the avowants, Feake^ 
Sergeant^ obtained a rule nisi to set aside the verdict for irregularity, with 
costs, on the ground that the avowants had gone down to trial wi^out 
adding a similiter to the usual conclusion of the plea in bar. 

Taddy^ Sergeant, who shewed cause against the rule cited Sayer vs. 
JPocock. 

The Court made the rule absolute but without costs. 
Wordsworth vs. Brown, 3 Dowl. 698, was assumpsit by payee of a bill 
of exchange against the acceptor, defendant pleaded want of consideration 
concluding with a verification. The plaintiff did not reply in denial, but 
added the similiter. A verdict was given for plaintiff. 

Mar sell having obtained a rule nisi for arresting the judgment, or for 
a repleader, Humphry shewed cause, and contended that defendant by 
going down to trial admitted that the issue was properly joined, and that 
at all events, the plaintiff ought to be permitted on payment of costs, to 
amend, and so make the record appear correct. 

Per Curiam. There has been a mistrial as no issue was joined. The 
plaintiff to save the formality of entering a judgment of repleader to the 
plea, had better amend by replying to the plea, and which he may do, on 
payment of costs. Unless he amend there must be a repleader. 

Rule accordingly. With these cases accord String vs. Wright, 2 Dowl. 
N. S. 645, Gwynn vs. Runett, 6 Bing. N. C. 453, and Gooke vs. Burke^ 
5. Taunt. 164. 
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I have been led to the conclusion that avowries in replevin are not 
within the meaning of the section of our new practice act above referred 
to : first, because a defendant in replevin is not merely a defendant in the 
ordinary forensic sense of the word, but an actor, or plaintiff also, who 
seeks a return of the goods replevied, and who, under section 158 of our 
act, may recover damages against the plaintiff. Secondly, because, as an 
avowry is in the nature of a declaration, on the part of a defendant, and 
contains mixed allegations, each admitting of, and in practice receiving a 
distinct answer, it would seem to preclude the application to it of the rule 
with which the section in question concludes, viz : " that when there is no 
re-plication the plaintiff shall be taken to have joined issue on the defen- 
dant's plea," for it would obviously be very inconvenient that a plaintiff 
in replevin should be considered to have traversed, and thereby imposed 
on a defendant, the necessity of proving every one of the cozmected but 
distinct allegations which the defendants' avowry or cognizance contains. 
Thirdly, because in replevin, when defendant avows or makes cognizance, 
the plaintiff himself becomes in one sense a defendant^ as being bound to 
answer those avowries. Morris in his treatise on replevin p. 80, says 
^' In certain positions of the pleadings, the plaintiff and defendant change 
places, und the rule which in the action governs the plaintiff, here controls 
the defendant, and vice versa." 

In England many of the clauses C. L. P. Act do, whilst many of them 
do not apply to the action of replevin, but the English act of 1852 has 
a general explanatory clause, which is wanting in our acts. In that 
clause the word ' action' is defined to mean any personal action brought 
by writ of summons in the superior courts of common law, and replevin 
has been held not to be included under that description : — Besides in the 
recent English C. L. Procedure acts, the following instances amo; 
others occur in which, whilst regulating pleadings, they adopt a distinc- 
tion in terms between suitors in replevin and plaintiffs or defendants i 
ordinary cases ; e. g» C. L. P. Act of 1852, § 47. "No formal defenc 
shall be required in a plea, or avowry, or cognizance,'^ and this phraseology '^ 
occurs thrice in the same section. Again in the English C. L. P. Act o 
1854, § 83, we read, " It shall be lawful for the defendant, or plairdiff i 
replevin, in any case in which, if judgment were obtained, he would be^ 
entitled to relief, on equitable grounds to plead, &c." Even the old — 
statute, 4 & 5 Anne, c. 16, § 4, enacts " the defendant, or tenant in any^ 
action or suit, or any plaintiff in replevin in any court of record may^. 
with leave of the same, plead as many several matters, &g." Th^ 
English C. L. P. Act of 1852, sections 83 and 86 specifies and distin- 
guishes pleas, replications, avowries, and cognizarkces. The distinction 
thus used in English legislation, in the matter of pleading, has not been 
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adopted in that of Nova Scotia, in the respect under review, and, there- 
fore, as there certainly is a very important difference in principle between 
the position of an ordinary defendant in a civil action, and that of a 
defendant in replevin, my mind has arrived at the conclusion on the 
question submitted, that I have already intimated. 

The plaintiff may, I think, be permitted to amend, and without pay- 
ment of costs, as the question is of the first impression, under our new 
practice act : — If he do not avail nimself of that privilege, the verdict 
must, in my opinion, be set aside, and also a repleader awarded. 
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The Judge of Probate has the power after hearing evidence on the facts, to order an 
executor or administrator to include in the inventory, as property of the deceased, 
articles claimed by other parties, but he cannot require the executor or administrator 
to swear to an inventory thus amended by order of the Court. 

This case which was argued last April term, was an appeal from the 
Court of Probate. The estate had been declared insolvent, a citation was 
issued at the instance of one of the creditors requiring the administrators 
to settle the accounts of the estate ; upon the administrators appearing 
"under this citation, the creditors produced witnesses, to shew that some 
logs lying in the Wallace river belonging to 4he intestate at the time -of 
liis death, had come to the possession of one of the administrators, and 
liad not been included in the inventory. This was an order by the Judge 
of Probate requiring the administrators to file an inventory under oath, 
including these logs, and requiring them to pay the costs of the application. 
There was an appeal from that order, on the ground of ambiguity, as to 
the costs, the order not stating specifically, whether the administrators were 
to pay the costs out of the estate or out of their own funds. There was 
then a decree filed by the Judge, ordering the administrators to pay the 
costs out of their own pockets. The Court having allowed the appeal to be 
amended, the grounds on which the decree of the Judge of Probate were 
attacked were -^ 1st. For requiring administrators to file a new inventory 
under oath, and — 2ndly. For awarding costs against them personally. 

Mc Gully, The Judge of Probate had no right on a citation for the 
settlement of the accounts, to allow parties to bring evidence to attack the 
inventory. Nor has the Judge the right to receive evidence touching the 
inventory, from any person, except the executor or administrator. Wil- 
liams on Executors, 715, 716, 717; 2 Adams R. 319, 331 ; 3 Burr 1922 ; 
5 M. & S. 406 ; 5 Ad. dz; £1. 625. The Court do not give costs against 
an administrator personally, except in extreme cases. By the 10th section 
of Laws of 1653, cap. 12, the costs of the proceedings on citation to 
render an account are not allowed against executors or administrators. 
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unless after ten days* notice they neglect to render an account. No such 
notice has been giv^n in this case. 

Smith, contra. Courts of Probate here do not follow the same practice 
as the Ecclesiastical Courts in England. The reason that the latter will 
not allow witnesses to be produced, to falsify an inventory, is because the 
parties have the power, by means of allegations, of making the executor 
or administrator state the facts. It was evidently intended, that on the ac- 
counting, both sides of the administrators account should be examined, not 
only what he paid but what he received ; and it was quite regular in the 
Judge to allow the inventory to be surcharged at that time. R. Stat. 
cap. 130, § 32. If he had not at that time under the terms of the 38th 
section of the same act» he would have been concluded from showing it 
afterwards. The Judge had full power to award costs against adminis- 
trators personally. R. Stat. cap. 130, § 39. 

Ritchie, The Courts of Probate here have far more extensive powers 
than those in England. So far as regards distribution of estates, their 
powers in this country, are co-extensive with those exercised by the Court 
of Chancery there. Stat. 1853, cap. 12, § 10, 17. This was the only 
means the creditor had of charging the administrator with these logs. K 
he had sued administrator at law, the administrator would have pleaded 
in bar, the decree of Court of Probate, that the estate was insolvent. 
R. Stat., cap. 130, § 66. C. A. V. 

Hallibubton, G. J, We left the main question in this case for fur- 
ther consideration last term, not that we had much doubt upon the subject^ 
but as it affected the powers of Courts established by statute in thii^ 
country, we wished to communicate with our absent brethren, and 
their opinions upon it, before we gave our own. 

It was objected at the argument, that the Courts of Probate in thi 




Province, have no power to receive evidence touching the correctness o: 
the inventory rendered upon the oath of the executor or administrator 
and cases were cited to shew that in England such a course could not b( 
pursued. But I conceive, that although that is the law in England, thos^^^ 
Courts here have larger and more extensive powers. 

It must be recollected that in the mother country, the Courts of Com- 
mon Law regarded the proceedings of the Ecclesiastical Courts with mucl 
jealousy. Their jurisdiction was originally obtained by a species o: 
usurpation, and they carefully guarded against the increase of power 
obtained. When personal property was deemed, indeed, actually was, o: 
little comparative worth, it was held by the church, that whenever a 
died without making any previous disposition of it, it should go to th^ 
church in jjios usus — for the benefit of his soul — and when wills wer^ 
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authorised, it was deemed reasonable that the church should be satisfied 
of the fact of the deceased having made one, and, on this ground, the 
probate of wills were first claimed by the Ecclesiastical Courts and has 
been retained by them. 

Where no such disposition was made, the church still claimed the right 
jf disposing of the personal property — but after some struggling the 
question was settled by the statute of distributions, which compelled them 
io recognize the right of the next of kin to the deceased. 

But in this country the powers of this Court are derived from the Legis- 
ature, which has given to them the whole settlement of the estates of 
ieceased persons, both real and personal, ^ith an appeal to the Courts of 
l^hancery and Common Law, and it is essential to the due performance of 
lieir duties that they should be clothed with sufficient power to investi- 
7a.te, by legal proof, all questions relating to the property of the deceased, 

d among these it is of the first importance for them to determine whether 
executor or administrator has given a full inventory of the property of 
rM.^ deceased. If he has through ignorance, misconception or worse motive, 
noitted any portion of it, it is the duty of the Judge to inquire into it, and 
:> collect the proof in order that this Court, in cases of appeal, may con- 
Lc3er whether he has decided rightlv upon it, and this inquiry can be made 
i-xach more deliberately in the country by the Judge of Probate, than it 
i>iild be by a Judge of the Supreme Court, in the short time allowed upon 
^« circuit, or by bringing the witnesses from a distant county if the appeal 
^ entered in Halifax. 

This has been done and I think rightly done in this case, for although 
^«re was some confiicting evidence, yet it should be recollected that where 
*^y claim is made upon the property of a deceased person, founded upon 
'5)revious bargain with him before his death, the right to take that, which 
^.d been his property, firom his general creditors, should be established 
*y the clearest testimony, and if any doubt exists it should operate against 
He claimant. I think, therefore, the decree of the Court below should be 
Onfirmed, excepting the costs, and these, I think, in settling this question, 
Hould be borne by the estate, both in this Court and in the Court of 
' robate. 

I did not advert to the circumstance until my brother DesBarres pointed 
t out to me, that the Judge has directed the administrator to return this 
"^ part of the property of the deceased under oath. In this respect also, 
Ixe decree must be modified. It is included in the estate of the deceased, 
because the Judge of Probate has decreed it to form a part of it, which 
decree is affirmed by this Court, and not because the administrator has 
>vom to it as part of his property, which, under the circumstances oi the 
i€tse it would be unreasonable and unnecessary to require. 

7 
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DesBabres, J, This was an appeal from the decree of the Judge c^ 
Probate for the county of Cumberland prosecuted in this Court by Amoz 
Purdy and Thomas Ralston, the administrators of the estate of William 
Ralston deceased. It appears that the administrators were cited at the 
instance of Henry G. Pineo, a creditor of the estate, to render an account 
of their proceedings as such administrators, and having in obedience to 
such citation appeared before the Judge and rendered such account, Pinto 
the creditor alleged that the administrators had omitted to include in it 
as a credit to the estate, or to return an inventory of twenty-five hundred 
saw logs lying on the banks of the Wallace river, and belonging to the 
deceased at time of his death, of the value of £125, and after hearing 
the parties and examining the proofs and vouchers on both sides, the ^^^,e 
learned Judge decreed as follows : 

" I find and decree that the said twenty-five hundred logs belonged tac^^o 
the intestate at the time of his death and were in the knowledge and^:^ ^d 
possession of the said administrators after his death, and that the 8ai(=^^(i 
administrators shall within one month from this day file upon oath in th^^^e 
registrar's office a further inventory of the said twenty-five hundred loga^^-s, 
and I do ftirther find and decree that the said administrators do pay 
the said Henry G, Pineo out of their own estate the costs of this 
cation to be taxed." 

To this decree several grounds of objection were taken and filed i 
the Probate Court, to which others were subsequently added by leave 
and under a rule of this Court. It is unnecessary to refer to all the o 
jections taken to this decree, as the appellants' Counsel directed o 
attention at the argument to the supplemental grounds as those on whii 
they mainly relied. These are first that the Judge of Probate has 
his decree ordered the administrators to pay to Henry G. Pineo the 
ditor out of their own estate the costs of the application made, altho 
the administrators had no notion of such application being about to 
had in the Court of Probate as provided by the act of 16th Vict. chap. L 
section 10. 2ndly. That the Judge of Probate had no power to examr 
witnesses and parties other than the administrators, and to make 
pronounce his decree, upon such proofs, commanding the administrators *? 
file upon oath, a ftirther inventory of property by which they must viola.^ 
their oath of office, as well as their oaths respecting the inventory alrea.^7 
filed. 

The administrators of this estate having on entering into office becfl 
sworn well and truly to administer all the goods, chattels, and estate oi 
the intestate that should come to their knowledge or possession, and 
afterwards filed an inventory of the assets verified under oath, are called 
upon by this decree to file a ftirther inventory under oath in- the r^strar's 
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office of a quantity of logs which the Judge of Probate has pronounced 
to be the property of the intestste at the time of his death, but which the 
administrators on their examinations and statements under oath, allege to 
have been sold an:l transferred by the intestate to, and to be the property 
of Amos Fowler, one of the administrators. The administrators complain 
that the Judge of Probate having acted on the testimony of the witnesses 
produced on the part of Pineo the creditor, has not only decreed that the 
logs in question were the property of the intestate, but he has also called 
upon them to make a further inventory and to swear contrary to what 
they have sworn before, that these logs actually do belong to the intestate* 
and therefore it remains for us to consider whether the learned Judge had 
authority to make such an order, and if it be such as can or ought to be 
enforced. 

It must be remembered that the Probate Courts, have a limited juris- 
'diction and can exercise no greater powers than are given to them by 
statute. • The legislature, it is true, has, from time to time enlarged 
i;heir jurisdiction in many important respects, but there certainly is 
iiothing in the law conferring on the Judge a power so unreasonable, as 
^ compel an executor or administrator to insert in his inventory under 
<5ath any statement of property whatever, which he does not bedieve, and 
cannot conscientiously swear, belonged to the intestate. It is quite 
possible that an administrator may be mistaken as to the ownership of 
property, as it would appear the administrators in this case have been, 
and may omit either through mistake or negligence to insert in his inven- 
tory, property actually belonging to the intestate, and which of right 
ought to be taken into possession and administered as assets. But if 
such omission Ije made the creditors are not precluded by it, for if it can 
be shown to have been made, or that the administrator from these or any 
other causes has wasted and squandered away any of the assets, I need 
not say that he may be held responsible for such misconduct under the 
hond which is taken by the Judge to ensure the faithful administration 
of the intestate's estate. 

The Ecclesiastical Courts in England by whose practice the Probate 
Courts in this Province are in some respects governed, do not claim bi 
pretend to exercise the same authority over administrators in regard to 
inventories, as is done here. They will allow a creditor to object to an 
inventory given in by an executor or administrator, and to file an allega- 
tion pleading omissa, in order that the answer of the executor or adminis- 
trator may be taken on that allegation, but they will not allow witnesses 
to be examined to falsify the inventory. That principle was very fully 
and clearly laid down by Sir John Nicholl in the Prerogative Court of 
Canterbury, in the case of Tilford vs. Morison, 2 Adams report 329, and 
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it has been held in the Court of King's Bench on several occasions, that 
after an inventory is exhibited, the Ecclesiastical Court can entertain no 
objections to it, the office of the ordinary in relation to it being considered 
merely ministerial. 3 Burr. 1922; 5 M. & S. 406; 5 Ad. & E. 623. 

It must be remarked, however, that the English statute is different from 
our own. 21 Hen. 8, c. 5, § 4. It merely requires executors and adminis- 
trators to exhibit inventories, but it does not limit the time within which 
it shall be done, and it appears that according to the modern practice in 
England, neither the executor or administrator in general cases exhibit 
any inventory unless he be cited for that purpose in the Spiritual Court, 
at the instance of a party interested. 2 Williams on Executors, 836. 
Our statute limits the time within which the inventory shall be filed, to 
three months after letters testamentary, or letters of administration shalU" g" ,] 
be granted, imless the Court on petition shall grant further time, and it#" Jm: i 
also provides "^that if any real or personal estate of the deceased ah'air M~. m\ 
come to the knowledge or possession of the executor or administaratoi«r«Z3Di 
after he shall have filed such inventory, he shall within a reasonable tim^ -M^e 
file another." In these respects, therefore, there is a marked difierenc^»^.^zace 
between the English statute and our own, but both agree in one particu- -kuu- 
lar, and that is, that the inventory when filed, shall be made and verifiec» ^^d 
on the oath of the executor or administrator. 

The learned Counsel on the part of the creditor have reminded us tha-^^ at 
the Courts of Probate in this Province have much larger powers than ai> 
possessed by the Ecclesiastical Courts in England, and in order to sho 
that they have, we have been referred to chap. 12. § 12 of the acts 
1863, which says " that in the settlement of the accounts of executors^ 
administrators, or in any matter pertaining thereto the Court of Probat 
shall have the same power which is enjoyed by the Court of Chancery.' 
The fact of the Court of Probate having a concurrent jurisdiction with th 
Court of Chancery in the settlement of an administrator's account cann 
in the face of this act be for a moment disputed, but that does pot see; 
to me to touch the present subject of inquiry, which relates to what 
administrator can be compelled to insert in his inventory as assets in sue] 
a case as this, and not to the power of the Judge to make a settleme: 
after the assets have been ascertained and the inventory has been co 
pleted. It certainly does not at all satisfy my mind that the Judge hi 
any power over the consciences of the administrators, and that he has 
right to order them to take an oath contrary to what they have previousl; 
sworn, and contrary to their own convictions, and yet that is what th 
learned Judge ha^ in effect ordered them to do here. In fact a complv- ^ 
ance with this order would be nothing more nor less than compelling thezxz 
to swear that to be true which they conscientiously believed to be fids©— - 
and surely there is no Court that possesses such a power as this. 
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With reference to the objection that the Judge of Probute Tiad no 
authority to try the right of property on the logs in question, I must con- 
fess I have entertained some doubts, but on further reflection I am now 
enabled to say that I concur with my brethren in opinion that the learn- 
ed Judge being clothed with the extensive power which the act of 1853 
gave him, had a right to conduct the investigation he did in order to en- 
able him to discharge in a proper manner the functions of his office, and 
having that right, I may add that in deciding that these logs belonged to 
the intestate it does not appear to me, from the evidence before him, that 
he arrived at an unsound conclusion. But in regard to the objection to 
that part of the decree which makes the administrators chargeable with 
the costs of the proceedings against them in the Probate Court, I am of 
opinion that as it does not appear that ten days notice, or in fact any no- 
tice was given to them by the creditor that such proceedings were about 
to be taken,' previous to the service of the citation upon them, as required 
by the act of 16th Vict, to which I have referred, the costs were not 
properly taxable against them in the Probate Court payable out of their 
own estate. The costs in that Court as well as the costs in this ought, I 
think, to be paid out of the intestate's estate. The learned Judge having 
then made a decree which according to my view is in some respects right 
and in others wrong, my first impression was that it must necessarily be 
reversed, but as the statute gives this Court the power " to confirm, alter 
or reverse," I think the decree may in all respects be confirmed, with the 
exception of that part of it which directs the administrators to file a 
further inventory under oath, and that the costs shall be paid out of their 
own estate, in which respects it must, I think, be mo lifted. 

WiLKiNs, J, The proceedings of the Judge of Probate in this case 
have been objected to on the following grounds, viz. : — 

1. That the administrators should have been formaQy notified in the 
citation that it was the intention of the creditor to falsify by witnesses 
the inventorj' that they had filed. 

2. That after that inventory had been filed the Judge had no power to 
order the administrators to make another inventory under oath, at the 
the instance of the creditor. 

3. That allowing the inventory already on file could be questioned at 
all, it could not be shown to be false or defective otherwise than by the 
oaths of the administrators themselves. 

4. That the Judge could not decree that the administrators should pay 
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the costs without giving ten days notice, pursuant to the act of 1853, 
ch. 12, § 10. 

With regard to the first ground it is only necessary to remark, that the 
administrators were cited in the usual form to account, and that the mode 
of investigating their accounts entirely depends upon the jurisdiction and 
authority of the Judge. 

We must therefore inquire into these which are involred in the 2d imd 
3d grounds of objection. 

Though the office of an Ecclesiastical Judge in England with regard to 
an inventory may be merely ministerial, yet a Judge of Probate in Nova ^ 

Scotia has, by the express terms of a statute (act of 1853, ch. 12, § 12,) ^ 

all the powers of a Court of Chancery, in exercising that very function ^^^ 
which the particular Judge performed in this case, viz. : " a settlement of ""^-^f 
accounts or matters jJertaining thereto.'* 

An Equity Judge upon a bill filed to administer an estate could try the -^^.e 
correctness or completeness of the account filed, either by the oath of the 
executor or administrator, or by extrinsic testimony ; and it therefore fol- 
lows that a Judge of Probate, under the statute last referred to, has 
same power. 

The Judge has in this case decided upon the evidence that certain logs, 
not included in the original inventory, should have been so included, aa 
being the property of the intestate at the time of his death, and he has in^r-Sn 
effect ordered them to be inserted in a supplemental inventory. 

If an individual claiming these logs should bring an action against th^-^Jie 
administrators to enforce his claim at law, I entertain no doubt that thit-t-^is 
decree would shield them, an 1 be held a conclusive answer to the action^r^«=^n. 
Nor could it be otherwise, seeing that the Judge could not perform th» ^^r:Ae 
duty thus imposed upon him by the legislature, without such an exercis* .^^se 
of his judicial discretion as is embodied in this decree. 

The principal matter therefore of the decree in question is in my judg-^^3?" 
ment unimpeache:!. But there are two respects in which I am of opinioa- ^° 
that it must be altered : — I refer first, to that part of it in which the learner ^^ 
Judge has ordered the administrators to file, upon oath, a fturther invento; 
The solemn sanction thus required by the Judge of the administrators, i 
respect of an act which he has compelled, but which they professed not 
approve, and to which their consciences may be opposed, is, in my judg- 
ment, as unreasonable and objectionable as it is unnecessary. It is tm-^ 
that the 56th section of ch. 130 of the revised statutes enacts, that "t^ 
any real or personal estate of the deceased shall come to the possession or 
knowledge of the executor or administrator, after he shall have filed such 
(meaning the first) inventory, he shall, within a reasonable time thereafter, 
file, in the Registrar's office, a further inventory of the same upon oath :'* 
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but this obviously relates to property of the deceased (coming to the pos- 
session or knowledge of the executor or administrator subsequently to his 
exhibiting the first inventory,) which his convictions recognise as indisput- 
ably such. In my judgment, therefore, the words "«po?i oath^^ occurring 
in the context to which I have adverted, must be expunged from the 
decree. I refer secondly, to the manner in which the learned Judge has 
exercised his discretion, in ordering that the costs should be paid by the 
administrators out of their private funds. Of this I do not approve. In 
the first place the act of 1853, ch. 12, § 10, is express in its enactment, 
that " the costs of the proceedings on citation to render an account shall 
not be allowed against the executor or administrator, unless the party, at 
whose instance such proceedings shall have been had, shall first have given 
ten days notice to such- executor or administrator requiring him to render 
such account." But, secondly, whether the administrators in this case 
should, or should not, be made personally liable for costs, must depend 
upon whether it did or (}id not appear from the evidence that they had 
fraudulently omitted to include in the inventory the logs in question. 
The affirmative of this the Judge has not stated to be the result of the 
testimony ; on the contrary he reports that the confiict of evidence left 
his own mind in doubt as to the property in the logs. 

On the whole, then, I am of opinion that the decree of the learned 
Judge should be confirmed in every respect except those which I have 
mentioned, and that with respect to the costs the decree should be so 
modified as to make them payable out of the estate of the intestate ; and 
from that source also I think the costs of the appeal should be discharged. 



THE QUEEN vs. JAMES KENNEDY, for Murder. 

Where in a case of felony objections were taken by the prisoner's Counsel, in arrest 
of judgment, but over-ruled by the Judge trying the cause, the Court in Banco have 
authority to inquire into the validity of those objections. 

The presence of the prisoner at the argument is not necessary. 

The Judge is not bound to order acquittal of one of the prisoners joined in an indict- 
ment at the close of the case for the Crown, where evidence is to be adduced on behalf 
of the other prisoners. 

The separation of the Jurors and even their conversation with strangers relative to 
the tria\ during its pendency, are not of themselves sufficient to destroy the verdict. 

The prisoner was indicted and tried at Windsor for the murder of 
Wallace, and Mary Gallagher was tried at the same time as an 
accessory before the fact. During a recess which took place during the 
trial, Alexander Patterson, one of the Jurors, entered a public house and 
conversed with parties therein relative to the trial. At the close of the 
case for the crown, there not being evidence to implicate Mary Gallagher 
as an accessory, the Counsel for the prisoner asked the Judge to direct her 
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acquittal, in order that her evidence might be used on the part of the 
prisoner. This the Judge refused to do. The prisoner was found guilty 
of murder by the Jury. When the Judge was about to pass sentence upon 
him, his Counsel interposed in arrest of judgment : — 

1 . Because the verdict was against law and evidence. 

2. Because the Judge had improperly refused to order acquittal of 
Mary Gallagher and thereby deprived the prisoner of the benefit of her 
testimony. 

3. Because the Jurors had separated during the course of the trial and 
had held conversations relative thereto with persons not Jurymen. 

4. Because of a misdirection by the Judge in his charge. 

The Judge after hearing his Counsel passed sentence upon the prisoner. 
The record did not state that the prisoner's Counsel had moved in arrest 
of judgment. 

J, W. Ritchie and jB. G. HaUhurton for the prisoner — asked the Court 
to appoint a day to hear the case, and to order that the prisoner, if it were 
necessary he should be present, be brought before the Court. 

Bliss, J, I do not see how it can be brought before us at all. 2 Leach. 
C. L. 1026. 





Halliburton, C. J, We ought to have the power. 

WiLKiNS, J. I do not think there can be any difficulty in bringing 
the case under the review of the Court. 

The Attorney General not raising any objection, and the prisoner's 
Counsel consenting to the argument being had without the prisoner bein 
present, the day was named. 

On the day named the prisoner not being present — 

R. G. HaUhurton, There was an improper rejection of evidence 

Mary Gallagher ought to have been acquitted and prisoner would thenr - 
have been able to avail himself of her evidence. 2 Russ. C. L. 996 ;. 
1 Hawk. P. C. 608. That course was adopted in this Court in The Queem^ 
vs. Murphy. 

[Bliss, J. You moved too early ; you ought to have waited till all the 
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ivitnesses for the defence excepting Mary Gallagher had been called, and 
then made your application. It might happen that the testimony adduced 
for the prisoner might have furnished proof sufficient to convict the 
accessory^ 

DoDD, J. It is altogether in the discretion of the Judge to direct an 
acquittal or not at the close of the case for the crown ; but he is bound to 
do so after the case for the defence has terminated.] 

i?. G. Hallburton, The separation bf the Jury and the conduct of one 
of their number in holding conversations relative to the trial with others 
than Jurors during its pendency is sufficient to destroy the verdict. 
1 Vaugh. 152 ; 1 Hale, P. C. 295 ; Comy. R. 525. 

The Attorney General and Fairbanks, Q. C. If there has been a 
mistrial it comes properly before this Court. It is the duty of the Court 
to see that the prisoner has had a fair trial and that is a question left to 
their discretion. The mere separation of the Jury is not of itself sufficient 
to invalidate the verdict. Nor will the simple fact of a Juryman having 
ield a conversation with a stranger have that effect. The Court must be 
convinced that the prisoner has been or may have been prejudiced by 
-what has taken place. Here it does not appear that there was any 
attempt made to influence the mind of the Juror, and the affidavit produced 
expressly negatives such a presumption. 

Ritchie, It is the duty of this Court to interpose to prevent the sen- 
tence from being carried into execution. We are not now moving in 
arrest of judgment, that motion has been already made. We cannot 
bring a writ of error, for that only lies where the facts are stated on the 
record, and here the record states that when the prisoner was asked why 
judgment should not pass against him, he said nothing. A pardon by the 
government presumes a crime to have been committed and will not rein- 
state an innocent man in his place in the community. The only course 
open to us therefore is that which we have adopted. The mere separation 
of the Jury is of itself sufficient to destroy a verdict even in cases of mis- 
demeanor, and if so a fortiori in cases of felony. Archb. C. PI. 178-198 
[American edition] in notis ; Rose. C. L. 178, 241. C. A. V. 

HaIiLIbubton, (7.* J. The prisoner was tried before Mr. Justice 
WUkins upon an indictment of murder, the Jury found him guilty, and 
when brought up for judgment, his Counsel urged the facts stated in the 
following affidavit as a reason why sentence of death should not be passed 
against him : — 

8 
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" Nathaniel Britton^ of Rawdon, in the county of H^nts, farmer^ 
maketh oath and saith, that on the third day of June, instant, at about 
half-past one o'clock, Alexander Patterson, one of the Jurymen on the trial 
of the above cause, came into MacBride's public house, when Deponent 
and Mi\ Patterson, aforesaid, mentioned the subject of the above trial," 
although Depojient did not attempt to influence said Juror. And Deponent 
saith there were other persons who also had some slight conversation with 
the said Patterson as to the subject of the said trial. And Deponent lastly 
saith that the said Patterson was not in charge of any constable or any 
other person whatsoever. 

HIS 

Nathaniel X Brttton. 

MARK. 

Sworn to before me, this 4th day of June, A. D..1857. 

E. F. Harding, Gommiss'r^ 

H having pjeviously read and explained the above affidavit. 

E. F. Harding. 

Mr, Justice Wilkins overruled the objection and passed sentence upon 
the prisoner, but respited the execution of the sentence to communicate 
with the Judges upon the subject, and an argument has taken place before 
the whole Court upon it. It has been suggested that the proceedings are* 
altogether irregular, and that if we consider this as an argument calling 
upon the Court to deliver an opinion upon it, when a Court of competent 
jurisdiction has abeady decided the question and pronounced judgment 
upon the prisoner, we shall assume a power that we do not possess — but 
I cannot take this view of the subject. It presents itself to my mind as 
an attempt on the part of the prisoner to get rid of the judgment which 
has been pronoimced against him, on the ground that the misconduct of 
the Juror rendered the verdict of the whole Jury invalid, and consequently 
there was no legal verdict to sustain the j\idgment, and it is for the Court 
to decide whether that be so or not. 

My brother Wilkins thought there was no weight in the objection, and 
therefore proceeded to perform the painful duty of passing sentence, but 
where life was concerned, he most properly respited the execution erf it 
until he sought the opinion of the whole Court. 

The prisoner's Counsel contend — first. That this is a mistrial; second. 
That in capital cases the prisoner cannot be tried again. 

Upon the first objection there can be little doubt that when a Juror has 
separated from his brethren, and conversed with others upon the subject 
of the cause on trial in a way calculated to influence him in forming air 
opinion upon it, it amounts to a mistrial, let the consequences be what t^ey 
may ; but it is of importance to consider the reason upon which this 
rule prohibiting a Juror to converse with others is founded, and to ask 
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tjorselves the question whether the spurit of it is violated by what is stated 
to have passed in the affidavit produced. We must recollect that much 
greater strictness, I might say severity, prevailed in dealing with Jurors 
and conducting trials formerly than in the present day. It is within the 
recollection of many of us that, even in civil cases, a Jury when once 
«worn, were cut off from all communication with others until they pro- 
nounced their verdict, and we look back, not without some surprise, at 
the labors and harshness they then underwent. A more common sense 
^'iew is now taken of the subject, and where the trial of a cause occupies 
more than one day, Juries are now permitted to separate in civil cases^ 
until the cause is given them in charge by the Court, and I see no objection 
to extending that practice to criminal cases, with the usual warning not to 
converse with others or allow others to talk with them, upon the subject 
of the trikl. This is a great improvement upon the practice which formerly 
prevailed when exhausted Judges gave instructions to exhausted Juries. 

The same sound sense prevails in the construing -of all rules which are 
established for the regulation and government of the conduct of Jurors, and 
the solemn course of justice in criminal cases is not now interrupted by a 
rigid adherence to the letter of a rule while its spirit remains inviolate. 

Let us then examine this affidavit and see if any facts are stated in it 
which authorise a belief that anything passed between the Juror and 
others, which were likely to influence his opinion in forming his verdict, 
and in considering this, we are to remember that it is introduced by the 
prisoner's Counsel, who was not likely to omit anything that would 
strengthen his application in the prisoner's behalf. 

Now the deponent states that at about half-^past one on the day of the 
trial, and it appears by the minutes that the Judge at the end of the pros- 
ecution had given the Jury leave to oretire for half an hour, the Juror, 
Patterson, " came into McBride's public house, when he and deponent 
mentioned the subject of the trial, but deponent did not attempt to 
influence the said Juror, and deponent saith there were other persons 
present who also had some slight conversation with the Juror as to the 
subject of the said trial" — ^this is the sum and substance of the affidavit, 
— ^a passing observation that it was a serious charge, — the very mention 
of the circumstances that such a trial was going on, would satisfy the 
words of the affidavit, and would it not be trifling with the administration 
of justice to set aside a verdict solemnly pronounced for such a cause. If 
this were the law, a Juror might be purposely way-laid on his passage 
from the Jury-box to the Jury-room, and a passing observation made to 
him respecting the trial for the very purpose of bringing forward such an 
objection to the verdict. We not only may, but must infer that the Juror 
wan n«t influenced by what passed upon this occasion, and therefore as 
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the spirit or the rule was not violated, that objection cannot prevail. 
This renders it unnecessary to decide upon the second objection. 

The language of that able lawer, Mr. Justice Story^ who was an oma' 
ment to the profession and an honor to his country, is very applicable to 
cases of this nature. In the case of the United StcUes vs. Oabriel Vol — 
(2 Sumner) he says — 

'* It is not every irregularity of officers, which would justify a Court in 
setting aside a verdict and granting a new trial, or treating the matter as 
a mistrial. The Court must clearly see that it is an irregularity, which 
goes to the merits of the trial, or justly leads to the suspicion of an im- 
proper influence or efiect on the conduct of Jurors. We must take 
things as they are in our days. Juries cannot now, as in former days, be 
kept in capital cases upon bread and water, and shut up in a sort of 
gloomy imprisonment with nothing to occupy their thoughts. It would 
probably be most disastrous to the administration of justice, and especi- 
ally to prisoners to attempt, in these days, the enforcement of such rigid 
severities, so repugnant to all the usual habits of life." 

But I do not regret that this case has come under the consideration of 
the whole Court, for I entertain great doubts whether the &cts proved 
against the prisoner amount to the crime of murder, and I should have 
been much more satisfied with a verdict of manslaughter in such a case. 
The whole transaction passed in a few minutes, I might say seconds. 
The deceased, who complained of being robbed, suddenly enters the 
house where the prisoner lodged, and asks the prisoner, who is standing 
at the top of the stairs, if he has got his (deceased) money — ^to which the 
prisoner replies, if you come bothering me about your money I will do 
something to you, and immediately threw out of his hand a piece of iron, 
about 4 or 5 feet long, which (I understand from my brother WUkins 
who tried the cause), had been the handle of a frying pan, which struck 
the deceased on the head, and fractured his skull. 

This is very like Sarah HazeVs case, mentioned by my brother Bliss at 
the argument, where a mother-in-law threw a stool at her daughter-in- 
law for knotting some skeins of yam she had been employed to seU, 
which struck her on the temple and killed her, which was argued before 
the Court of King*s Bench, but on which the Court pronounced no judg- 
ment, and after the prisoner had been confined for the space of twelve 
months, she received the king's pardon. 

Now if Lord Mansfield^ Mr. Justice Btdler, and the able men who com- 
posed the Court of King's Bench in that day, had so much doubt whether 
the prisoner in that case was guilty of murder, that they preferred recom- 
mending a pardon to pronouncing a judgment against her, we may well 
be justified in expressing our doubts upon this case. The handle oi a 
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frying pan was not more likely to produce death than a stool — both were 
thrown with temper, and unfortunately struck the parties in the head and 
produced death, though neither were, strictly speaking, deadly, but from 
the effect it appears that they were dangerous weapons. 

It is evident from the charge of the learned Judge that he viewed this as 
a case in which it was open to the Jury to find a verdict of manslaughter, 
and Juries are in general so happy to avail themselves of this alternative, 
and to be relieved from the stern necessity of pronouncing a verdict of 
guilty in capital cases, that I am rather surprised they did not do so upon 
the present occasion. Perhaps they were unconsciously influenced by 
feelings which cannot at all times be prevented from finding their way 
even into the Jury box, but which it is the duty of a Court cautiously to 
guard against participating in. I doubt not that the learned Judge, when 
he reports the case to the Governor, will mention the doubts entertained 
by his brethren on the subject, in which he himself participates ; and in 
this case, the capital sentence will not, can not, I should think, be ex- 
ecuted. The prisoner will not, however, escape all punishment, for 
although we, as a Court, cannot substitute a conviction of manslaughter 
for one of murder, yet His Excellency can pardon the offender, who has 
been convicted and sentenced for the latter crime, on condition of his con- 
senting to undergo the punishment directed for the former, as the statute 
authorises a conditional pardon. 

As it respects the objection that the prisoner, Mary Gallagher, indicted 
with Kennedy^ should have been acquitted at the close of the prosecution, 
and admitted to be sworn as a witness for the prisoner, that was an appli- 
cation to the discretion of the Judge, and I think it was properly exercised 
at the time. It was not renewed at the close of the defence, nor am I 
clear that it did not then rest altogether with the Judge. This is not like 
the case of joining parties as defendants in a civil action, which might 
formerly have been done for the purpose of rendering them incompetent ; 
it cannot be supposed that a Gh'and Jury can be influenced by such motives. 

Bliss, J, The prisoners were tried before Wilkrns, J. at Windsor in 
June last, on an indictment for murder. After the case for the prosecu- 
tion had been gone through, the Counsel for the prisoners applied to the 
learned Judge to have Gallagher acquitted, there being no evidence to 
support the charge against her, in order that her evidence might then be 
given on behalf of Kennedy, This the learned Judge in the exercise of 
his discretion declined to do. Evidence was then called on behalf of the 
defence, but the application for the acquittal of Gallagher was not renew- 
ed. The Jury found the prisoner Kennedy guilty of murder, and under 
the direction of the Judge acquitted Gallagher. 
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When Kennedy was brought up for judgment, an objection was raifled 
by the Counsel to this conviction, on the ground of the improper conduct 
of one of the Jurors during the trial. The learned Judge, however, passed 
sentence of death upon him, but execution was respited, that full oppor- 
tunity might be afforded for considering these points. 

In the course of the^last term a rule to set aside the verdict on both 
these grounds was applied for, and the case was argued by Ritchie and 
E, HalibvrtoH for the prisoner, and by the Atty. General and Fairbanks^ 
Q. C. on the part of the Crown. 

I think there has been no sufficient ground laid before us in this case, 
for the Court to interpose its authority, if it possesses such, of settin 
aside the verdict against the prisoner. 

The first ground taken is that the learned Judge refused to permit th^^ ^^e 
acquittal of the co-prisoner Mary Gallagher when applied for at th^^.^cie 
close of the case for the prosecution, in order that Kennedy might hav 
the benefit of her evidence. I am not aware that any positive rule oi 
this subject has been laid down with respect to criminal trials, but 
analogy doubtless exists between these and civil cases on this point ; an» 
the rule in the latter may be considered to apply in all trials, 
rule is stated by Parke, J. in Child vs. Ghatnberlain, 1. M. & R. 31^^ ^8. 
"It is now perfectly settled by the unanimous decision of all the Judges ^^^es, 
that when at the close of the plaintiff's case there is no evidence against .=:^^ X a 

particular defendant, that defendant is then entitled to an acquittal KH." 

Lord Denman, however, in White vs. Hill, 6. Q. B. 491, has denied a^^ aU 
knowledge of such a rule having been established by the Judges. B^ -^But 
whether it has been so settled or not to this precise effect, that the acquK'^aiit- 
tal should take place at the close of the plaintiff's case, it is very ciesr^:^M3^1y 

laid down in Sewell vs. Champion, 6. A. & E. 415, that the applicati^ on 

to a Judge in the course of a cause to direct a verdict for one or more of 

several defendants in trespass, is strictly to his discretion, and that d " ^^ - 
cretion is to be regulated, not merely by the ftict that at the dose of 
the plaintiff's case no evidence appears to effect them, but by the probak'i- 
lities whether any such case will arise before the whole evidence in trAe 
cause closes. There is so palpable a failure of justice when the evidence 
for the defence discloses a case against a defendant already premature/y 
acquitted, that such acquittal ought never to take place, but where there 
is the strongest reason to believe that such a consequence cannot 
follow. And in White vs. Hill, 6. Q. B. R. 490, already cited, Patterswi, 
J. refused as the Judge did here, to direct the acquittal of one defendant 
at the close of plaintiff's case. Now if it be discretionary with the Judge 
in a case of trespass, to direct an acquittal or not, in this stage of die 
cause, and that discretion is to be exercised with great caution, a /oriim 
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will this apply to criminal trials ? In a capital case such as this there is 
scarcely room for supposing that the indictment cotild have heen so 
drawn to include a party expressly to shut out his testimony in favor of 
another prisoner. And the very circumstance of an indictment by a 
Grand Jury, which should only be found upon at least a prima facie case 
of guilt against all, distinguishes the case somewhat from a civil action, 
and seems to call for a more guarded discretion on the part of the Judge, 
lest an accomplice in crime escape through an unfortunate and premature 
acquittal. Even where there is no direct evidence to affect one particular 
party, there may be much to excite suspicion and lead the Judge to think 
that all perhaps has not yet been disclosed, that something still lurks be- 
hind, and may well induce him if not wholly to refrise, yet to delay the 
acquittal till the last, that the criminal justice of the country may not be 
defeated. Considering the close and intimate connection which then 
subsisted between the two prisoners — the one as we may suppose the 
paramour of the other — ^and the language which this woman had used 
after the deceased had been killed, which possibly, might be construed 
into a guilty knowledge of the intention of the other to do that which 
afterwards took place — I cannot say that the learned Judge did not act 
i¥ith a precedent discretion in rejecting the application at the time it was 
made. Had it again been addressed to him when the evidence on the 
part of the defence had been all closed, he might perhaps have considered 
that the danger of an improper acquittal no longer existed, and he might 
then have directed it to take place. The application was not however 
then renewed, and the objection arising out of this circumstance, I there- 
for consider of no weight to affect the verdict. 

The next ground of objection to be considered is the misconduct of the 
Juror in separating from his fellows during the trial, and conversing with 
others. During the course of the trial, as I imderstand, a short recess 
took place with the assent of the Judge, on which the Jury were permit- 
ted to retire, and on this occasion it appears that the alledged misconduct 
occurred ; the whole facts as far as we have them are stated in the affidavit 
of Nathaniel Britton. This affidavit merely states that during the trial 
the Juror, not in charge of any officer or other person, came into a public 
house where he and the deponent mentioned the subject of the trial, 
though the deponent did not attempt to influence the said Juror, and that 
there were other persons present who aho had some slight conversation 
with the Juror as to the subject of the trial. Now I think we must 
assume that an affidavit brought forward as this has been, and for such a 
purpose, has ^stated the case as strongly as it was capable of being put 
consistently with the fact, and that if it would have aided the prisoner to 
have had the very purport and language used on this occasion either by 
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the Juror or addressed to him, it would not have been withheld. I cannot 
look upon it as a very ingenuous account of the transaction, and I confess 
it has not the appearance of fairly disclosing all that occurred. The most 
trivial observation that hai reference to the trial — the most innocent 
casual passing remark respecting it, would satisfy this affidavit. An 
inquiry if the trial was still proceeding and a simple answer that it was, 
or other remarks of no more moment or effect, a» in the remotest degree 
capable of influencing the mind of the Juror, may have been all that 
occurred. 

Nothing is of more importance, I admit, than to uphold the trial by 
Jury in its utmost purity. It is for this purpose and to this end that i 
these capital cases, the Jury is forbidden to separate, lest during th 
interval any thing should occur, by which an undue bias may be produce 
in any of their minds. And the violation of this rule, or any other im- 
proper act or conduct on their part may be visited by suitable punishment 
It may also have the effect of altogether vitiating the verdict which the; 
may afterwards give, and I have no doubt that in criminal cases, 
especially too when the life of a party is at stake, the misconduct of th< 
Jury or any one of them, may particxdarly call for this exercise of 




power of the Court. But it is to be exercised, as any other of its powers 
not arbitrarily, but on sufficient grounds and with a sound discretion. 
Juror may ignorantly, incautiously, or from necessity separate himsel 
from the rest, without a possibility of that circumstance having any effec 
on the rectitude of his conduct in other respects, and of the verdict whiclm- 
he gives. . It would be too much I think to hold that such an act woulcS- 
vitiate the verdict. If when so absent an unimportant question or remarl^^ 
was addressed to him, and as unimportant an answer was returned, thi^ 
alone I think should not have the effect of nullifying the subsequent verdicts 
What then is the rule upon which sound discretion should in such a eas^ 
rest its decision ? It is this — that the misconduct or irregular and im — 
proper conduct of Jurors will only have the effect of vitiating their verdict, 
where it is such that the result of the trial has been influenced by it, or* 
where there is any sufficient, fair, reasonable room to believe that sucli 
influence or effect has been produced by it. And this, it appears to me, 
is the true principle to be collected from the cases in our own Courts upon 
the subject. In the United States they appear to have carried it to an 
extreme and unreasonable length ; and in their great desire to guard the 
purity of justice to have lost sight of justice itself. If misconduct on the 
part of Jurors, short of that influence in its consequences which I have 
mentioned, is to have the effect of setting aside a verdict, and {>utting ihe 
prisoner again on. his trial, giving him one more chance of escape, it must 
be recollected that the same rule will act also to the prejudice of prisoners, 
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causing them to be put again on their trial with another chance of convic- 
tion, after they have been already acquitted. For the Crown as well as 
the prisoner must have an equal right to set aside a verdict vitiated by the 
Juror's misconduct. And I cannot say that if the misconduct, not modi- 
fied by the rule which I have stated, is to have such results, that it woxdd 
not be found much oftener prejudicial to, than for the benefit of prisoners. 
Being then unable from the conduct of the Juror ux this case, as we have 
it disclosed in this affidavit, to see that the ultimate issue of the trial was 
or could be in any way aflTected or influenced by it, I do not think this 
ground a sufficient one for setting aside the verdict. 

A third objection was also taken bv the prisoner's Counsel — though I 
do not know that much importance was attached to it by him. I cer- 
tainly do not consider it of any weight. My brother Wilkins in passing 
the usual sentence of death on the prisoner, used these words : '^ that you 
be taken to the place of execution at such time as His Excellency the 
Lieut. Governor may direct," &c. 

Executions do in point of fact depend in this Province, on the fiat of 
the governor : when or by what authority this became the usage I am not 
prepared to say — probably under some of the royal instructions. These, 
however, are not often made public, or put within reach of those whom 
they most interest, or who at least may require a knowledge of them ; and 
I think it would be always more prudent if full publicity was given to 
them. In the earlier history of our Courts, when a capital sentence was 
pronounced, the day for carrying it out was also fixed by an order of the 
Court itself. And in one case, as late as 1816, ITie King vs. McGrathy 
ef, al, for the murder of Capt. Westmouth, the day on which the execution 
was to take |)lace appears to have been stated in passing the sentence 
itself. Since that I find the practice has been changed — and the warrant 
for execution is issued from the Court, and the time and place of execution 
is endorsed on it by the fiat of the governor. 

When the Judge, then, in pronouncing the sentence, used this expres- 
sion, he did but declare what was strictly correct. The sentence itself 
was complete without it — nor did this add thereto or diminish therefrom 
— it was not essential to it, nor could it affect it. It was but a statement 
parenthetically made, as to its time of execution — just as in the case of 
The King vs. McQrath, which I have mentioned, the very day itself of 
the execution was stated in passing sentence. 

But though I have thus given my opinion upon the several points which 
have been brought before us, I must own that I still entertain great 
doubts as to the Court possessing competent authority to hear and decide 
thenl. With respect to the alleged exclusion of the evidence of the 
prisoner, Mary Gallagher^ I feel very confident that if it had been im- 

9 
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properl)' shut out by the refusal of the Judge to direct her acquittal, that 
would not authorize this Court to interpose by its o^vn power to remedy 
the mistake, otherwise than by a recommendation to the Crown for a 
pardon. 

I have not, indeed, met with any case in which a prisoner convicted of 
a capital felony, has been allowed to apply to the Court for a new trial. 
Lord Ketiyon, in The King vs. Mawhy, 6 P.R. 628, says that in one class 
of cases, those greater than misdemeauorsy no new trial can be granted 
at all. This is comformable to the well known maxim that no one shall 
be twice placed in jeopardy of his life for the same offence. The case 
of Beg. V8. Scarf e^ 2 Denn. cr. case, may at first seem to be opposed 
to this, thpugh it is not in reality. The prisoner, with others, was in- 
dicted for larceny. Some evidence which was perfectly admissable against 
one, was received without the Jury having been told by the Judge that 
it could not affect the others ; and upon this ground the verdict wa» se 
aside, and a new trial ordered — being, as the reporter remarks, the firs 
instance in which such a proceeding had taken place. Former! 
all felonies were capital offences ; but under modern statutes lar 
ceny is no longer capital. The maxim, therefore, no longer applied 
this case — and cessante ratione^ cessai et ipsa lex. The Court may we 




therefore, have allowed a new trial for this cause. It is true, indeed-^^ 
that in all cases, capital felonies included, where the proceedings appeass' 
so vicious or erroneous that no judgment can be given, a venire de novc^ 
will be awarded. And this rule includes mistrial. Thus in Arundei- 
case, 6 Co. 14, the prisoner was indicted for murder, and was convicted- 
But because the venire was not properly laid, and the Jury were returned 
from the city of Westminster instead of from the particular parish of 
St. Margaret's, where the offence was laid, a new venire was awarded to 
try the issue again, for his life was never in jeopardy. This, then, obvi- 
ously proceeds upon the groimd of the whole trial being erroneous. The 
Jury was incompetent to try the prisoner, and the trial itself was a nullity. 

But I cannot so easily understand how any irregularity which may take 
place during a trial by a competent Jxu*y, in the first instance, can amount 
to a mistrial so that it can be said the prisoner's life was aever in 
jeopardy. It was surely in jeopardy up to the. time of the alleged mis- 
conduct of the Juryman. And if tried again it would be twice put in 
jeopardy. In ArundeVs case the error existed before the trial, and ran 
throughout the whole of it, and his life was consequently not in jeopardy 
from the outset. 

The case of The Kiny vs. Fenton, et. al. 4. B. & A. 273, does I freely 
admit create some perplexity on this point, and appears opposed to the 
view which I have stated. It was a case, too, extremely like the present 



THE QUEEN vs. JAMES KENNEDY. 215 

The prisoners were convicted at the Sessions of larceny, but it appeared 
that after the Jury had retired to consider their verdict, one of them without 
permission separated from the rest and held conversation with a stranger 
respecting the trial. The purport of the conversation does not appear in 
the report, nor was it at all necessary, as the case did not turn upon it. 
But it satisfied the Justices of Sessions that it rendered the verdict erron- 
eous, and it was accordingly quashed and a venire de novo awarded. At 
the second trial the prisoner was again convicted and sentenced. 

Upon this error was brought, and the objection taken, that the Justices 
had no power to order a second trial, for that would be in effect to grant 
a new trial in a criminal case. But the Court said the first verdict was 
either good or bad : if good the second was a nxQlity : if bad it was to be 
considered a mistrial, and therefore a nullity — and then the second trial 
was good. So that in either case the judgment was right. Now this 
does not appear to me a very satisfactory case upon the point before us. 
It was neither fully argued at the bar, nor does the Court seem to have 
given much consideration to the subject, how the misconduct of the Juror 
could amount to a mistrial. The Court, however, does certainly treat 
this as a mistrial — though this gives a somewhat more enlarged meaning 
to that term than I should have supposed it would bear. Still, however, 
it must be observed that though in that case the indictment was for a 
felony — for stealing oats — as it was before the Justices of Sessions, it can- 
not be considered to have been a capital case— or they could not have had 
Jxirisdiction, and therefore after all it cannot be considered an authority 
"to the full extent of holding that such a misconduct of a Juror would 
^.niount to a mistrial, such as would warrant a prisoner convicted of a 
oapital crime being again put on his trial for the same oflence. 

In ArundeUs case as well as in this last, it will be seen that there was 

xiot a new trial granted, but a venire de novo ordered. The distinction 

between them is very clearly pointed out by Willis, J, in Witham vs. 

Jjewisy I. Wils. 55, and the most material difference, as he there says, is 

that the venire de novo must be granted upon matters appearing upon the 

record. But a new trial may be granted upon things out of it. And 

this in some degree explains the apparent discrepancy between these 

cases and what Lord Kenyon says as to no new trial being granted in 

felonies. In ArundeVs case the objection was on the face of the record — 

and indeed the motive was to arrest the judgment which can only be 

made, where that is the case. In The King vs. Fenton, 4. B. & A., the 

record, as it was before the Court of K. B. disclosed the error, and so 

probably it was at the Sessions when they ordered a venire de novo. 

But here we have no such fact stated in the record as would authorise 
UB to grant a new venire, and if we set aside this verdict at aU, we must 
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do it upon the authority which the Court possesses of interposing where 
it considers justice so requires, to correct what is wrong and supply a 
proper remedy. Now that would equally authorise us to interfere and set 
aside a verdict when material evidence had been incorrectly admitted or 
rejected, or the verdict had been manifestly contrary to the evidence, or 
upon other like grounds, which the Court has clearly no power to do in 
any capital case. The only remedy which the prisoner in such case has, 
being an application to the Crown for a pardon. An inadequate one it 
may be — but the law gives at present no power to the Court of setting 
aside a verdict in such cases. We can only do so, then, as I conceive, 
upon some grounds apparent on the record which renders the whole trial 
vicious. And if the alleged misconduct of the Juror had here been so 
set out on the record, and we should have been of opinion that it amount- 
ed to a mistrial, the effect would be what the prisoner's Counsel by no 
means seek or desire. Mr, Ritchie argued that we had nothing to do 
with ulterior consequences which might result fVom setting aside the ver- 
dict ; — ^that if it was bad ftova this cause, our simple duty was to set it 
aside, and then, adopting the maxim that the prisoner could not be tried 
a second time, that he must be discharged. But as we have seen, the 
very ground of setting aside the verdict in such a case, is that it is a mis- 
trial — a nullity — one in which the prisoner was never in jeopardy of his 
life. He is, therefore, remitted to the position in which he stood before 
this took place, and he is now to be tried as if for the first time. 

I have stated my views somewhat hastily upon this point, which may 
be of no little importance upon future proceedings, perhaps, in our crim- 
inal practice, though from what I have already said of this case, we have 
no necessity to decide at present, whether the misconduct of the Jurors 
when there is no other irregularity, will in capital cases be a sufficient 
ground for directing a venire de novo. 

As, however, some doubt may be efktertained, whether upon the whole 
evidence in the case the prisoner ought not to have been convicted of 
manslaughter only, I concur with the Chief Justice, and I believe the 
rest of the Court in thinking it a fit case for a recommendation to the 
Executive for a commutation of the sentence under the 168 chap, of the 
revised statutes. 

DesBabbes, J, I concur with my brethren in the conclusion they 
have arrived at. The main ground on which this application rested — ^the 
separation of the Jury — seems to me to have entirely failed. There was 
nothing in the affidavits to show that anything had taken place which 
could have affected the judgment of the Juror. Indeed the presumption 
which naturally arises from the circumstances mentioned in that affidavit. 
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is that the conversation amounted to nothing at all. Had it been of any 
importance it would hare been detailed. It is I think doubtful whether 
the evidence given at the trial warrants a verdict of murder : the Jury 
ought in my opinion to have pronounced a verdict of manslaughter. 

WiLKiKs, J. The Judge who tried this cause, and who pronounced 
the sentence of the law upon the prisoner Kennedy, reserved for con- 
sideration of the Court an objection to the verdict which was made by 
the prisoner's Counsel on the ground of misconduct of the Jury ; and, in 
the last Michaelmas Term, objections of a sweeping character, were urged 
agstinst the judgment, the sentence and the record, whilst, however, the 
particular grounds taken were as follows, viz : — 

The improper rejection of evidence ; misdirection ; that the verdict is 
against law and evidence ; and, that the sentence is not in accordance 
with law. 

No formal rule nisi was submitted to the Court, and moved for, though, 
in strictness, that course should have been pursued. 

In a capital case, however, a mere technicality should never be allowed 
to exclude a prisoner from the benefit of substantial defects in the proceed- 
ings against him if they really exist ; and, without stopping to inquire 
whether some of the groimds taken can regularly be entertained other- 
wise than under a writ of error, I proceed to consider sericUim the objec- 
tions which have been thus taken. It will be most convenient to discuss 
them in the following order : — 

1. As respects the sentence. 

2. The alleged improper rejection of evidence. 

8. The misconduct of the Jury in relation to their verdict. 
* 4. That the verdict is against law : and herein of alleged misdirection. ' 

As to the sentence : — 

The prisoner's Counsel argued that it should have been conformable to 
the English statute. 25 Geo. 2, c. 17, § 1. But, first, the particular pro-* 
visions of that statute could not be carried out in Nova- Scotia ; secondly, 
the statute extends to Great Britain, and to Great Britain alone ; and, 
thirdly, the sentence is substantially in accordance with established aii,d 
invariable usage in this colony, for the last forty years. This the records 
which I have inspected show. 

In one respect, perhaps, it differed from judicial practice, via : in regard 
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to the time of execution being, in the sentence, made to depend on the 
pleasure of the Executive, whereas the usual practice has been to give 
judgment of sua. per, coll. generally, the Judge respited until the will of 
the Lieut. Governor be signified. But time of execution is not made by 
statute of the essence of the sentence, therefore, this variance, if it be one, 
from the ordinary form, to which it accords in substance, must be perfectiy 
immaterial. 

As to the refusal of the Judge to order an acquittal of the prisoner 
Oallagher, at the close of the prosecutor's case, in order to render her 
available as a witness for her fellow-prisoner : -— 

In Arch. Cr. PI. and Ev., p. 102, the rule with regard to acquittal 
of a co-defendant is thus stated : — 

" It sometimes happens that the prosecutor, in order to exclude the 
evidence of a material witness for the defendant, prefers his indictment 
against two jointly. If, therefore, in such a case, no evidence whatever 
be given to affect the person thus unjustly made a defendant^ the Judge, 
in his discretion (Holt 271) may direct the Jury to acquit him, in the first 
instance, so as to give an opportunity to the other defendant to avail 
himself of his testimony." Gilb. Ev. (Deft.) 1 vol. 250. Bui. N. P. 285 ; 
1 East. 313, n. 

That the Judge has no discretion, if there be the least evidence, though 
not enough to convict, authorities ancient and modem agree. 

In the passage above cited from Gilbert's Evidence, the rule is thui 
qualified : — 

" But it must be understood that where there is any evidence agains 
one, though in the Judge's opinion not enough to convict him, yet sue 
person can be no witness for the other, for his guilt or innocence mus 
await the event of the verdict, for the Jury are the judges of the fact, an 
not the Bench." 

If the rule announced in Child vs. Chawherlain (1 Mood. & Rob. 318«^ 
S. C. H. L. and P. 213 — "to the effect that the verdict of acquittal of 
co-defendant against whom no evidence appears must be taken at the dos 
of the plaintiff's case") — really was made, and that it was so, notwith- 
standing Lord Denman''s declaration to the contrary, 16 Q. B. 491, Whit& 
vs. HiU, see the statement of Alderson, B. {Hawkesworth vs. Showier^ 
12 Mee. & Wels. 48), and that of Coleridge, J. ( Wakeman vs. Lindsay^ 
14 Ad. dz; Ell. N. S. 625), — it was a rule that in terms referred to cos 
and trespass, and the very latest treatise on criminal law and evidenc 
states the rule with regard to the Judge's discretion, as it is stated 
from Archhold. 

With regard to the particular case I think the Judge, under the evi 

dence as affecting Gallagher, exercised his discretion correctly in refusin^^ 
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to direct her acquittal, at the close of the prosecutor s case. The facts 
which at that stage of the investigation affected this prisoner were as 
follows : — 

The homicide was committer! in her house in which the other prisoner 
dwelt ; she had left it immediatdy before the deceased entered, in fact 
whilst he was entering, and had denie:l that Kennedy was therein, though 
she could scarcely have been ignorant of the fact. He was seen in her 
bed-room just previously to the entry of the deceased and his companions. 
There had been an altercation in her house between her and the deceased, 
on the subject of the lost money, a few hours before the homicide. On 
the afternoon of that day, a woman and a man were seen ^'scuffling'* close 
to Mrs. Gallagher^ 8 house, and those two persons were seen to enter Mrs. 
YouelVs^ by a witness {Martin) who saw the deceased afterwards come out 
with Smith and go into Mrs. Gallagher's — whilst this same Smith testifies 
that the deceased came into Mrs, YouelVs and said ' he had lost his money. ^ 

Mrs. Gallagher, whilst deceased lay at her feet after having received 

the fatal wound, used these coarse but suggestive words, " if the b r 

had minded what I said, he would not have been in this state. '* This 
same woman, after the homicide, handed an axe to her co-prisoner, saying 
*' damned fool you'd be not to protect yourself." 

The Judge's discretion was not again appealed to. Had it been, at the 
close of the whole case, he would have had to consider whether his per- 
mitting to enter the box as a witness for her co-defendant, one who, £rom 
lier proved connection with the circumstances of the case, had a strong 
temptation to cover his guilt by perjury, and who might possibly have 
established her own without perjury, and that after her acquittal would be 
consonant to his duty. 

Possibly, as no legal evidence against her existed, he would have been 
bound to direct her acquittal had it been then applied for, though I find 
no authority for this, except what the analogy of practice in civil cases, 
may be supposed to afford. But, in those, if no evidence appear against 
a party, the inference is necessary that he has been put on the record for 
the purpose of excluding his testimony, whilst it is not so in a criminal 
case, for the Judge may be morally convinced of a particular defendant's 
guilt, and satisfied that he was properly joined in the indictment, though 
he perceives no legal evidence tending to his conviction. 

The facts affecting Gallagher, in connection with the place, and the 
perpetrator of the homicide, warranted the- finding of the Grand Jury, 
and preclude the supposition of her having been arbitrarily made a de- 
fendant for the purpose of shvMing out her testimony* 

It is true that wherever a co-defendant is ordered to be acquitted in 
anticipation of the general verdict, his credit is left to the Jury, how strong 
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soever the bias on his mind may be ; and I entertain not the least doubt I ^^ 
that if, on a criminal trial, a Judge were to refuse to direct an acquittal | ^ 
for the purpose of evidence, of a co-defendant against whom there appeared 
neither legal proof% nor moral implication, his decision would be considered 
so repugnant to justice, that a verdict against the other prisoner would be 
unhesitatingly set aside. 

I have gone, unnecessarily, perhaps, into a consideration of what th& 
duty of the Judge would have been had a motion for acquittal of GaUagher^ 
with a view to her testimony, been made, at the close of the whole case "^ 
but, I have done this from a reflection that, if it would have been eiths:^ 
the duty of the Judge, or a wise exercise of his discretion, to have place 
this woman in the box after the whole evidence had been received, it mig] 
be a subject of regret, now, that his solemn deliberation upon the pri 
priety of ordering her acquittal was not invoked, at the stage of the ca^ 
last referred to. 

I venture to think, however, that the ends of justice in the 
case have not suffered from this omission. 

On the point of misconduct of the Jury, and consequent irregularity 
the verdict, and herein 

1st. As to the mere separation of the Jury : — 

The English authorities on the general question are scanty, as well 
familiar to the profession ; and we must receive with caution those derives ^ 
from' reporters of the U. S. Courts, from the peculiarity of the laws, ap^ "^ 
the diversity of practice which prevail in the different States of the Unioi— ^"^ 
In 2 Russell (by Greaves) 786, it appears from a note by one of th — 
learned American editors, '^ that in the United States a new trial is grani 
to the prisoner in capital cases, for any cause which would be sufficient i 
a civil action, or on a conviction for a misdemeanor." 

A note in Arch. Cr. Prac. and PI. 1 78-200, was referred to, at the ar 
gument, and is as follows : — 

" Whether the mere separation of a Jury in a criminal case, is, of itse 
sufficient to set aside a verdict, is an open question, and one by no meani 
authoritativel)' settled. In civil suits and small misdemeanors, the preva 
lent authority in England is, that the separation of the Jury is not sufficien 
to set aside the verdict. {Rex v. Wool, et al., 1 Ch. 401.) In cases o 
felony, however, the Courts, especially in this country, seem inclined 
adopt a stricter rule. It is frequently stated in the authorities that i 
modern times the antiquated strictness of the law has been much relaxe 
in this regard, and that in no case is it necessarily wrong for a Jury 
disperse, with, or without, leave of the Court, during the progress of th< 
trial." 

I learn also from the text book last referred to, '' that in a note to* 
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Smith vs. Thompson (1 Cowen 221) by the learned reporter, all the cases, 
Ekiglish and American, are collated, and that the conclusion of the review 
is, that the propriety or impropriety of keeping the Jury together, in each 
particular case, is a matter resting pretty much in the sound discretion of 
the Court." 

" It is not every irregularity of the officers," says Mr, J, Story, in U. S, 
V. Oilhert, et al,, 2 Sumn. 83, " which would justify a Court in setting aside a 
verdict, and granting a new trial, or treating the matter as a mistrial. 
The Court must see clearly that it is an irregularity which goes to the 
merits of the trial, or justly leads to suspicion of improper influence, or 
effect, on the conduct or acts of the Jurors. " We must," he adds, " take 
things as they are in our days," and then, anticipating it would seem the 
enlightenment of later and wiser days, he proceeds, " Juries cannot now, 
as in former ages, be kept, in capital cases, upon bread and water, and 
shut up in a sort of gloomy imprisonment, with nothing to occupy their 
thoughts. It would, probably, be most disastrous to the administration 
of justice, and especially to prisoners, to attempt the enforcement of such 
rigid severities so repugnant to all the social habits of life." 

In Rex, V. Kinnear, 2 Bam. & Aid. 462, which was a trial for conspi- 
racy, the Court remark, " The proposition that mere separation, in case of 
a misdemeanour, should avoid a verdict, was startling, because if a separ- 
ation for a night would have that effect, so would a separation, from abso- 
lute necessity, for a few minutes, and the effect would be to avoid a verdict, 
at the instance of the Crown, as well as at the instance of the prisoner." 
Best, J,, observed, in that case, " That in the case cited from Palmer, the 
separation took place after the Jv/ry were charged^ Lord Cohens oft 
quoted rule (Co. Litt. 226) also refers to eating and drinking, &c. after 
the Jury are gone from the box. And Mr, J, Story, in the case which I 
have noticed from Sumner, remarked, " the indulgence ceased the moment 
the charge was given, and the Jury were then put upon their own solemn 
and exclusive deliberations upon the case,** So that there would really 
seem to be a substantial distinction in regard to the question under con- 
sideration, whether the irregularity took place before, or after, that stage 
of the trial when the Jury are, by the charge of the Judge, " put upon 
their own solemn and exclusive deliberations upon the case submitted to 
them." 

Westminster Hall frimishes no authority for the position that mere 
separation of the Jury in a capital case, avoids a verdict, and I think that 
reason and convenience are against it. 

Secondly. As to the objection, so ^ar as it rests on communications 
alleged to have been had with a Juror, during a recess which occurred at 
the trial : 

10 
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After tending the affidavit of Nathaniel Britton in support of thig I 
would ask, adopting the test of Mr, J. Story, whether the Court can^ 
elearly see *' that the irregularity is one that goes to the merits of the^ 
trial, or justly leads to the suspicion of improper influence, or effect, oi^ 
the conduct, or acts of the Jurors." Deponent says that Patterson, thc^ 
Juryman, " mentioned to him the subject of the trial,*^ but, in what respec^^; 
this was done we are not told, though deponent could have informed us 
aiid we may reasonably conclude he would have done so, had the subjec^a 
been alluded to in any improper, or mischievous, sense. A remark b^^ 
the Juror ''that he was engaged in a#solemn trial, '* would entirely satii 
the allegation made by Britton, The latter swears " that he did not 
tempt to influence the Juror. *^ In what respect, then, could thi» mentioninKra 
of the subject of the trial affect the purity of the verdict ? The '* sligk ^^ 
conversation " which, the deponent alleges, some other person present hi 
with the paHieular Juror above named as to the subject of the said trial 
might also have been detailed, though the particulars of it are withh< 
from us ; and I cannot but feel that the argument against the validity 
the verdict would have come to us with more force, had the depom 
merely observed this Juror engaged with these persons in a converse 
the nature of which he could not disclose, because he did not overhear i 
He could not be in a condition to state as he has stated, '' thai it 
slight conversation,*^ without being necessarily aware of tiie character, 
details of it, which, however, he has not thought proper to commimic^ti?. 

A precedent annulling the verdict, tinder. the facts set forth in the m^^ 
davit in question, in which nothing is shewn, or can reasonably be inferr^ 
to impeach the purity of the Juror's conduct, would, in my opinion, t&aid 
to mar the ends of justice, by constraining Judges to entertain specult- 
tions upon small and remote possibilities of corruption ; and, instead of 
its having a beneficial influence upon the future administration of justice 
in criminal ca&es, it would, for obvious reasons, injuriously affect it, and 
might o{)erate prejudicially even to the interests of prisoners themselvei« 
A distinction, indeed, was endeavored to be shewn, at the argument, be- 
tween setting aside verdicts in capital cases, at the instance of a prisoner, 
aad en behalf of the Crown, but I have not heard, nor discovered any 
authority in Englii^ Idw, that will support it. 

The annals of British criminal trials record conditions of social life 
when such a distinction might have been safely, and advtmtagecmsly, 
recognized; but it is, surely, unnecessary in the enlightened days in 
which it is our happiness to live, when the Sovereign is the benign 
pwrena pai^rioii and when British Courts administer equal justice to tiie 
queesth and to the meanest of her subjects. I oonoliide, therefore, that^ 
assuming misconduct of the Jury, not apparent on the record, but sfasw* 
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bj evidence extrinsic to it, could be regarded as amounting to a mUtriai^ 
there has been no mistrial in this case, and that there is, in respect of the 
particular point which we are now considering, no ground for setting aside 
the verdict, and ordering a venire de novo. 

It is evident, I think, though it is not necessary to decide the point, 
that nothing short of such an irregularity as would, in its legal effect, 
annul all the proceedings on the record subsequent to the award of the 
Jury process, would warrant the Court in thus subjecting the prisoner to 
a second trial. 

Unless the first trial could be regarded as an absoltUe nullity^ the pri- 
soner's life has been in jeopardy, and it could not be imperilled again. 

As to the objection that the verdict is against law, and to the point of 
misdirection which is involved in that objection : 

The evidence shows that, at the time when the deceased and the two 
persons that accompanied him entered abruptly (if not violently, certainly 
without authority or license) into the prisoner's abode, the latter was seen 
in Mrs. OcUlagher's bed-room, below stairs, not armed with a deadly 
weapon, but having a fragment of a brick and the back of a chair in his 
hands. He would then appear to have immediately retreated up stairs. 
Whilst there, words are addressed to him by the deceased, which he would 
naturally construe as imputing theft to him, especially as ija. that very house? 
on that very day, and at a time when he was probably there, an altercation 
on the subject of the lost money, had taken place between Mrs. Qallagher 
and the deceased. Under the circumstances, then, of the abrupt and 
unauthorized entry into his domicile, and of the provocation occasioned by 
the words, within the space of one minute after the entry, the iron instru- 
ment casually at hand (for anything that appears to the contrary) is seized 
by the prisoner, and the fatal woimd is inflicted. 

To contend that, in such a case as this, where no act was done showing 
an intention on the part of the deceased to commit a felony, or to interfere 
with the possession of the domicile of the prisoner, or even to assault his 
person, the Judge ought to have told the Jury that the homicide was jus- 
triable or excusable, is a position which has no authority in law. Codecs 
case, Cro. Car., 537 ; Foster, 291 ; 1 E. P. C, 288—273 ; Rose. Cr. 
Ev., 770. 

But, whether the homicide, under the evidence, amounted in law to 
murder or manslaughter, is the important question under consideration. 

No evidence of preconceived malice in fact, exists in the case. The 
only question is, whether legal malice nmst be inferred, from the use of the 
partieular weappn under the circumstances. 

This case ^oes not appear to be marked by circumstances leas favoriU)le 
to the prisoner, as reducing his offence to manslaughter, than those whifih 
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distinguished the case of the bailiff in 1 Hale, 470, and which is also 
mentioned without disapproval by Foster, 299, and other eminent lawyers. 
In that case, one who really was a bailiff, rushed into a gentleman's bed- 
chamber early in the morning, without intimating his business, and the 
gentleman not knowing him, in the impulse of the moment, slew him with 
his sword, and it was held to be manslaughter only. The ground of the 
decision is stated to be that the prisoner may have supposed that the 
deceased intended to rob or murder him. East, in his Fleas of the Crown^ 
remarks sensibly on this case, but without questioning its authority, that 
*' There was a manifest want of caution in not demanding the reason of 
such intrusion by a stranger, especially as some interval must have elapsed 
before the sword was taken down and drawn." 1 E. P. C, 273. 

But no facts existed, and no acts were done in that case, any more than 
in the particular one that warranted the assumption of the Court, which 
induced the prisoner's acquittal, in the former case, of the higher crime of 
murder. 

The Court, in that case, considering the suddenness of the homicide, 
and i\xe possibility of the prisoner being influenced by fear of a felony on 
his person, when he committed it» instructed the Jury to find him guilty 
of the lower oflence of manslaughter. 

Foster is supposed to have thought that a provocation by words alone, 
would reduce homicide committed on sudden impulse to manslaughter, if 
the weapon used were one not likely to produce death. See note to Beg. 
V. Sherwood, 1 C. & K., 556. See that case, also, as to the effect of 
aggravating words as an ingredient in the case. 

There Chief Baron Pollock threw out an opinion that, though a slight 
blow would not reduce a killing consequent on it, and inflicted by a 
dangerous weapon, to manslaughter, yet aggravating words, coupled with 
a blow, might have that legal result. 

The view most against a favorable construction of this prisoner's case, 
that I have found, is an opinion expressed by Boscoe, in the latest Ameri- 
can edition of his valuable Work on Criminal Evideuce. It related to 
cases of oiflcers slain in an attempt to execute an illegal warrant. He says : 
" In these cases it would seem to be the duty of the party whose liberty is 
endangered, to resist the ofl5.cer with as litUe violence as possible, and that, 
if he uses great and unnecessary violence, unsuited both to the provocation 
given and to the accomplishment of a successful resistance, it will be evi- 
dence of malice sufficient to support a charge af mu/rder.** Roscoe, 760. 
But he introduces this opinion of his own by mention of the cases of 1 
Hale, P. C. 470, (the bailiff's case), and Cock's case, respecting which he 
says : '* These decisions would appear to countenance the position that, 
where an officer attempts to execute an illegal warrant, and is, in the first 
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instance, resisted with such violence by the party that death ensues, it will 
amount to manslaughter only.*' And he goes on to quote thus, from 
Alison, who, in his celebrated Work entitled Principles of the Criminal 
Law of Scotland, writes, " The English practice makes such allowance 
for irritation consequent upon the irregular interference with liberty, that 
it accounts death inflicted under such circumstances, as manslaughter 
only.'* 

But, supposing even a doubt to exist about the legality of this verdict, 
— and the authorities to which I have referred, if not decisive against the 
finding, clearly raise thkt doubt — the prisoner must, of course, have the 
benefit of it, and we must consider him guilty of manslaughter only. 

As to the point of a new trial, and as to the course to be pursued by the 
Judge who tried the cause, in relation to the prisoner : 

The whole current of authorities, and all treatises on criminal law and 
practice in England, recognize the position that where a party charged 
with a capital crime has been subjected to a regular trial on the merits, 
and his life, therefore, once been placed in jeopardy, he cannot be tried 
again. 

Where a regular verdict has been found against him which is considered 
against law, the prisoner, in England, is invariably repommended to the 
Crown for a pardon. 

The Judge who tried this cause having been advised by his brethren, 
in accordance with his own opinion, that the legality of the conviction is 
doubtful, and that the prisoner should be regarded as guilty of man- 
slaughter only, would be bound by the authority of English precedents to 
recommend an unqualified pardon, but for the existence of a Provincial 
Statute which seems to have been formed to meet this very case, and, ip 
effect, to provide that a criminal, convicted improperly of a crime for which 
his life would bcforfeited, but really guilty of an inferior crime, should 
not absolutely escape, but should be punished according to his real offence 
and in the discretion of the Executive, within the limits, however, of the 
term of punishment assigned by law to the lesser crime. I allude to ch. 
168 Rev. Stat., § 48. 

The legal eff*ect of a conditional pardon in the particular case, would be 
to abrogate the sentence already passed by the Judge, and to substitute a 
new punishment assigned by the Executive, under the authority of the law 
to which I have referred. • 

It only relnains for me to intimate that the Judge who presided at the 
trial of this prisoner, will feel it his duty to place himself in immediate 
communication with His Excellency the Lieutenant-Governor, on the sub- 
ject respecting which the opinions of the Court have been thus 
pronounced. 
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MICH^LMAS TERM, 1857. 



It 18 Oedeeed, That in ftiture the Court, on the first day of each Term 
in Halifax, after motions and other necessary business have been disposed 
of, will hear arguments upon the cases duly entered, as has been hereto- 
fore done on the subsequent days of the Term. 

It IS Oedeeed, That causes entered for argument and continued over 
the Term, shall in all subsequent Terms retain the places they originally 
occupied on the docket, and take priority of new causes, and new causes 
shall be entered as heretofore. 

It is Oedeeed, That section 251 of the New Practice Act be herewith 
thus modified : 

The notice of trial to which that section applies, in case of continued 
causes, instead of being given for eight days, fourteen days, and twenty^one 
days, as herein stated, shall be given for twenty days, thirty days, and/or^y 
days, respectively. 

It IS Oedeeed, That hereafter all continued Jury causes for trial b 
/entered with the Prothonotary on the Tuesday preceding the first day o: 
Term, instead of the Thursday preceding, as at present. 

And that hereafter all new Jury causes for trial be entered with the Pro * 

thonotary on the Tuesday preceding the first day of the sittings after Term-- — ^ 
instead of the Thursday preceding, as at present. 

By the Court, 

J. W. Nutting, 

Prothonotary^^a^' 
dOth November, 1857. 




PRACTICE CASES, 

Decided at Chambers. 



September 22, 1857. — Befoee Btifts, /., and Wilkins, «/. 

CREIGHTON v. MOORE, et. d. 

Where puisne mortgagee foreclosefl, it must, in the first instance, be referred to a 
master, to find what is due to prior incumbrancer. 

This was an application by a puisne mortgagee on a default, for an 
order for the foreclosure and sale of the premises. The ptior mortgagee had 
been made a defendant in the suit, and had not appeared. 

Lynch, The order is for the sale of the premises subject to the prior 
mortgagee's claim. [Bliss, J, Has any notice been given to him of 
this application ? ] None except the service of the writ. 

Bliss, J, I think your order ought to be to have it referred to a mas- 
ter to find what is due on the first mortgage. If the first mortgagee does 
not go before the master, and you are imable to obtain a report of the 
amount due, you may then apply to a Judge for an order of sale, subject 
to prior mortgage. 

Wilkins, J. I think that before puisne mortgagee forecloses, he 
ought to give notice to prior mortgagees of his intention to do so. 

Order granted to refer to master. 



BEAMISH V. CITY OF HALIFAX. 

When a party applies to the Court to prevent another fh>m doing an actiHkieh #iU 
be injurious to his rights, the injunction asked for ought not to require the other party 
to plead. 

TttEltfi was a writ of injunction in this case, to prevent the (Sty of 
Halifax from filling up a dock on the north of the plaintiff's wharf. 

McGully, The claim put up by the plaintiff is so indefinite that it will 
be almost impossible for the defendants to plead to the writ. If t&« plain- 
tiffs have a right to oiie foot, the defendants will be defeated, though thiy 
have the right to all the rest of the dock . I therefore ask the Court to compel 
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plaintiffs to amend their writ, under sections 58 and 59 of the Practic e=r-^^ 
Act. [Bliss, J, I do not see that you are compelled to plead at all. 
The writ calls upon us to do so. 

Ritchie^ contra. This is not an injunction under 18th Vict., cap. 23. 
§ 25. Here there is neither a breach of contract nor any injury sustainec 
in respect of which an action might be maintained. The writ ought no#^ 
perhaps, to have called the defendant to plead. It has now accomplishe 
its object. 

Bliss, «/. I do not see that a writ was necessary in this case. T 
affidavits are in the nature of a writ. 

The rule must be discharged, but without costs. 



October 27, 1857. — Befobe Hallibubton, G. J,, and Bliss, J, 

MURPHY V. TRENHOLM, d. al. 

When the sufficiency of the affidavit to hold to bail is attacked, the rule is to ^ 

ftflide the order, and not the capias. 



Lynch, The affidavit on which the capias was ordered to issue, 
insufficient. 

Skerry, If the affidavit be insufficient, the rule ought to have beesrs to 
set aside the order merely, and not to set aside the capias and all proc&ecf. 
ings thereunder. 5 M. and W., 423. 

Order nisi discharged, without costs. 



MURPHY V. TRENHOLM, et. al. 

No supplemental affidavit will be received after party appears to show oanse 
against the order nisi. 

A party cannot object to the sufficiency of the affidavit to hold to bail, unless it 
is expressly stated as a ground in his order nisi. 

Lynch, in support of order nisi, asked leave to read a supplements 
affidavit. The rule was that a supplemental affidavit could be provide 
before the party came to show cause. 

Hallibubton, C, J. The plaintiff's Counsel is now here to s' 
cause, and the cause has been called. The affidavit cannot be read. 

^'lavits on which the order nisi is founded, d 



EVANS V. DUNNE. 229 

HALLiBtTKTON, C. J, There is no doubt that the affidavit must state 
positively that the defendant is not about to leave the Province. I do not 
think the affidavits are strong enough in that particular. 

Lynch. The plaintiff's affidavit to hold to bail is insufficient. 

Skerry. If that be so, no objection can be taken of it under the pre- 
sent order nm\ which does not state that it is granted on reading the affi- 
davit of the plaintiff, nor is it stated therein as one of the grounds to be 
taken. 

ElALLiBUBioif) G^ J. — Mr^ Lynch cannot object to the affidavit at 
present. Order nisi discharged without costs. 



EVANS V. DITNNE. 

This was an application to set aside pleas as false, and that the defen- 
dant's attorney should pay the costs out of his own pocket, he being cog- 
nizant of the fact. 

James. The defendant being in embarrassed circumstances, had made 
an assignment to certain of his creditors. The plaintiff had refused to sign 
with the rest. The defendant, in company with his attorney, Thomas J. 
Wallace^ who, it appears, had drawn up the assignment, and placed the 
plaintiff's name among the creditors, for the sum claimed in this action, 
called upon the plaintiff and requested him to sign it. When he brought 
his action, the attorney pleaded among others a plea of set-off shewing a 
balance coming to the defendant. The plaintiff admitted a small portion 
of the set-off being for articles furnished to his family of which no account 
had been rendered, and of which he stated himself to have been ignorant 
at the time the action was brought. His attorney, upon receiving the 
set-off, wrote to Mr. Wallace^ admitting that portion of the set-off, and 
requiring him to mthdraw the pleas by him pleaded ; and stating that if 
he refused, he would apply to the Court to have them set aside as false, 
and to make him personally liable for the costs. 

Thomns J. Wallace read affidavits in reply, stating that the claim of the 
plaintiff was not put down in the assignment as a settled account. 

Hallibubton, G. J. I cannot, under the affidavit read by defendant, 
set aside the pleas as false. The order must therefore be discharged. 
The costs of the defendant, to abide the event, but without costs as 
respects the defendant's attorney. 

11 
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November 10, 1857. 

THE QUEEN v. RIELLY. 

This was an action for the penalty for taking the clothes of a seaman 
of H. M. Navy. There was a default, and an execution levied thereon. 

Motion moved to have default set aside on the ground of the ignorance 
of the party as to the time within which he was required to plead, and on 
an affidavit of his innocence. 

Halubttbtoit, C J. Take your order on payment of the costs ac- 
tually incurred in consequence of the default, and on giving security for 
the payment of the penalty, with costs. 



JENNINGS V. HANLON. 

This was an application for further and better particidars. The bill 
of particidars was as follows : 

1853 to 1856. For medical attendance and medicines fur- 
nished from the Slst December, 1858, to 

August, 1856 £48 7 6 

Ck. 
By cash •• «• 10 



£38 7 6 
JTegf applied on affida vit for better particulars, and cited Practice 

Act, § 22. 

5. Gray. The particulars follo^S^e form prescribed in the Act. 

HALLiBtTBTOic, (7. «/". The defendant is^ntitled to a more particular 

account, stating dates, &c. \^ 

Order granted, coHs to abide the event. 



February 9, 1858. — Before Wilkin*, J, 

MOODY V. ETNA INSURANCE COMPANY. 

Where a verdict for plaintiff was set aside, and nothing was said in the rule respect- 
ing the costs, and plaintiff discontinued, the costs of the trial are not taxable against 

The plaintiff in this case having obtained a verdict, which was subse- 
quently set aside, discontinued his action. 

McCvlly^ for the plaintiff. We are entitled to the costs of the trial ; but 
at all events we ought not to pay the other side their costs. 4 M. & P., 208. 
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Shannon^ Sutherland^ and Ritchie, Wherever the verdict is against 
evidence, the party ultimately succeeding is 'entitled to all the costs, in- 
cluding the costs of that trial. P. Act, § 248. 

WiXKiNS, J. When the verdict in this case was set aside, there was 
nothing said respecting the costs of the trial. I do not think the Act of 
1855, § 248, decisive on the point under discussion. Before the intro- 
duction of this rule in England, a new trial could only have been had 
xipon the payment of costs ; but now, by the operation of this rule,* if the 
Court does not otherwise order, he is only entitled to get the costs of the 
£rst trial, if the second verdict coincides with the first. If the second 
verdict do not coincide with the first, and the suit is ultimately determined 
against the party succeeding at the first trial, he will not be entitled to 
receive the costs therefor, nor, however, will he be liable to pay the other 
side their costs. 



BARNABY v. FALT. 

A defendant about to leave the Proyince may be examined de bene esse. 

This was an application to have the examination of the defendant and 
one of his witnesses taken de bene esse, on an affidavit that they were 
about to leave the Province. 

Thomson, The Act which allows parties to be witnesses gives them 
the same rights and privileges as those witnesses. 

WiLKiNS, J, I do not see any objection to allowing defendant being 
examined in the mode proposed. The defendant stands in a more favor- 
ble light than the plaintiff ; but I do not wish to be understood as express- 
ing an opinion that the plaintiff could not ba examined in the same 
manner. 



February 23. 

JENNETT V. ROSS. 

A rule nisi had been granted returnable this day at Chambers, but the 
cause had not been entered on the list of causes for argument. 
Motton objected that the cause was not duly entered. 

Wilkin s, J, If it has not been entered by the Prothonotary I cannojt 
hear it. 

Hide enlarged. 
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March 2. — Befobe Bliss, J, 

JENNETT V. ROSS. 

Primrose moved to have the pleas in this case set aside, as frivolous and 
vexatious. 

Motton, The order does not state the grounds on which the pleas are 
to be set aside, nor does the affidavit say that they are frivolous and vex- 
atious. 

Bliss, J, The order ought, undoubtedly, to state the grounds of the 
application, that the opposite party may know what he is to meet. This 
has not been done, and the order must, therefore, be discharged, with 
costs. 



March 16. — Befobe Bliss, J, 

NORTHUP V. JEAN. 

This was a suit for foreclosure and sale. It appears that there was a 
balance due to the plaintiff after the amount received by him from the 
sale of the land. 

Mc Cully moved for leave to issue an execution for the balance. 

Bliss, J. I think your application ought to be for an order to show 
cause why an execution should not issue for the balance, and not an order 
absolute in the first instance. 

Order nisi granted. 



ERASER V. MORROW. 

A party cannot attach debts of an English bankrupt after the fiat of bankruptcy is 
issued. 

The defendants in this cause being indebted to the plaintiff, and being 
out of the Province, the plaintiff caused a debt due by one Purvis to the 
defendants to be attached imder the Absent and Absconding Debtor Acts, 
on the 23d November last. On the 17th day of November last, the de- 
fendants were declared bankrupts in England. 

Sutherland moved for rule nisi to have the attachment set aside.' 

Solicitor General^ contra^ This is not the proper time or place to 

make the present application, for by the 9th section of chapter 141 of the 

Revised Statutes, the party objecting to an attachment is to apply to the 

Court to set it aside ; and there is no authority .given to a Judge sitting 
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at Chambers to make such an order as is now asked for. [Hallibtjk- 
Tox, G, J, It is more convenient that these applications should be made 
here than in Court.] The proceedings in this case can only be attached 
by the assignees of the bankrupt, and they must then bring themselves 
within the scope of the 8th section of chapter 141 of the Revised Sta- 
tutes. They are only entitled, imder that section, to dispute the validity 
ind effect of the attachment on the ground that the sum demanded was 
lot justly due, or that it was not payable when the action commenced. 
[t cannot be contended on the other side that the sum was not justly due, 
lor that it was not payable when the action commenced. 

The English Bankruptcy Act of 12 and 13 Victoria, imder which it is 
contended that the defendants were entirely divested of all theur property, 
loes not expressly name the colonies ; and therefore we are not boimd by 
t, nor can the Judges judicially notice it. The debt accompanies the 
>erson of the creditor, and the plaintiff, by our statute, was entitled to 
Lttach the debt due by Purvis, If the English law and our laws conflict, 
lie Provincial Judges are bound by our laws, and not by the English laws. 

Bliss, J, There has been a decision on this very point, on an appeal 
o the Privy Council — Will v. Goodall, 3 Murdoch Epit. 149. The case 
3 really so clear that there cannot be a question upon it. 

The rule must be made absolute. 
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When there is an application to set aside pleas as false, and affidavits in reply, deny- 
xig statements of the plea, are produced, though the Judge will discharge the rule, 
xe will in general direct the costs to be costs in the cause. 

This was an application to set aside the pleas as frivolous and vexatious. 
Lynch moved to have order nisi made absolute, on an affidavit of the 
plaintiff that the defence was false. 

McCully produced affidavits in reply, alleging that the pleas were true. 

Bliss, J, The order must be discharged, but the costs wiQ abide the 
event. I think I have gone too far in giving costs in these cases. Were 
many of the causes in which I have given costs on discharging the order 
to come before me again, I would do as I have done in this case. I think 
in almost all cases of this nature the costs ought to be costs in the cause. 



April 26. — Befobe Wilkins, J. 

WHITE V. DIMOCK. 

When an attorney beneficially interested in a judgment iBsnee an exeoation» which 
is aet aside for irr^ularity, he will be personally liable for the costs. 

To issue an execution on a judgment more than 20 years old, there must have been 
an execution regularly issued and returned within a year. 

This was an order ni&i to set aside an execution issued nM^re than 20 
years after the entry of the judgmeht, and to have the costs paid by tlie 
attorney. 

Dickey, There was nothing to shew that any execution had been re- 
turned within a year after judgment. The attorney was beneficially 
interested in the judgment, it having been assigned to him in payment of 
a debt by the plaintiff, who was absent from the province. The execu- 
tion was issued for an amount including 20 years' interest on the judg- 
ment. 

McCxdly produced affidavits in reply, negativing the allegation that the 
judgment had ever been satisfied, and stating that an execution had been 
issued within a year after the judgment had been entered, and alias and 
pluries executions had been issued and returned. ' 

WiLKiNS, J, The execution was irregularly issued, and must be set 
aside — the costs to be paid by the attorney in the cause. 

McCully asked leave to mention the case in Court. 



MORSE V. CHESNUTT. 

Where plaintiff, having marked a default, unsuccessfully opposes the taking it off, 
he will be liable fbr the costs of making the rule absolute. 

This was an action for the foreclosure of a mortgage. There was a 
default regularly marked ; but the defendant came in with an affidavit 
stating that default had been allowed to be marked by a misconception on 
the part of his attorney, and that he had a defence. 

McCvXly replied, producing affidavits denying the facts stated in defen- 
dant's affidavit to be true, and alleging that he had no defence. 

Wilkin s, J, The default must be taken off, and as the plaintiff ha' 
unsuccessfully opposed this order, he must pay the costs. 

~ ♦'^ have the case mentioned in Court at the ne 
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RATCHFORD v. CHIPMAN, Absbnt Debtor. 

Where goods were attached by sheriff, and the return made was that he had attach- 
ed them as the goods of the absent debtor, held not to be a return warraiitiag.the Court 
in assuming jurisdiction. The Court requires that the return should state positively i 
to enable them to have Jurisdiction, that the goods attached are the goods of the absent 
debtor. ^ \ 

This was an action against an absent debtot. Verdict passed roc 
plaintiff, and there was a rule nisi to set aside the proceedings : 

1 ♦ Because the Court had no jurisdiction inasmuch as it did not appear 
ihat any property of the absent debtor had been attached. 

2. Because when verdict was taken no return of the writ had been 
:ilade. 

3. Because there was not sufficient evidence to support the verdict, and 
f there had beenf such evidence did not shew the debt contracted within 
:^lie Province. 

HiiiL, e/. We are of opinion, without adverting to the other grounds 
tvhich are of great weight, the rule must be made absolute upon the first 
abound. We have had frequent occasion of late years to declare our dis- 
inclination to give any forced or extended construction to this anomalous 
Bust, and to announce our determination to see clearly that our jurisdiction 
Ln cases brought under it stands firm and clear of all reasonable doubt. It 
LB to be feared that this statute has frequently been abused, and, indeed, 
the Legislature passed the 1 & 2 Geo. VI, Cap. 18, to remedy irregularis 
ties that in practice had previously crept in. We must not give ourselves 
presumptive inferential jurisdiction so to speak, we must not be doubting 
stnd pausing and hesitating upon whether a word may not possibly in some 
of its various meanings carry such an import as may by a forced and unusual 
interpretation avail a party, — we ought to look for and require something 
plain and decisive. Now the first clause of the absent debtor act author- 
izes the goods of the absent debtor to be attached, — the writ in this case 
directs the sheriff to attach the goods and estate of Ghipman the absent 
debtor ; and the return of that officer that he has attached the goods or 
estate of Ghipman, can alone lay a foundation for the plaintiff's proceed- 
ing one step or our taking jurisdiction : wanting that return all is mere 
assumption and coram non jiidice* Now the return before us is not that 
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the sheriff has attached such and such goods the property of Chipnmn, but 
that he has attached them " a« " his property. This is not then a decisive 
affirmative return that the property attached is the property of Ghipman. 
The sheriff had doubtless his reasons for making a return varying so much 
from those usual in such cases -^ — we cannot, however, enter into these, but 
must take the return as we find it. I need not say that the Court in many» 
even unimportatit matters, will not permit a departure firom the usual forms 
and practice, how much more then will they compel a party to adhere to 
form and practice in a matter upon which the very jurisdiction of the 
Court rests. I do not say that our decision would have been different if a 
return like the present had been brought to our notice ; none, however, has 
been, and it is fit that we should not permit experiments to be made as to 
how near a return may come to or how far depart from an unequivocal and 
positive one. We ought not to be called on to wander through the niceties 
of construction of the word cm, whether it may or may not be used in a 
consequential, conditional, comparative or other sense. The Counsel for 
the plaintiff says it is equivalent to and synonymous with being. But in 
all the various senses in which this word is stated, in the dictionaries, to 
be used, I do not find it used as tantamount to the word being. But I 
repeat we require an imequivocal return. With such a return as the pre- 
sent any absent man might have a judgment entered against him which 
might rise up against him in another country, and which might be difficult 
to be got rid of, and all this without the shadow of a probability of his 
having any knowledge of the proceedings as they were in progress. The 
sheriff might take the property of any other part}% and safely make such 
a return as the present. When a debtor departs from the province, 
leaving property in it, the strong, the reasonable probability and presump- 
tion is, that he will keep it in his mind and look after it ; and therefore it 
is that the statute gives time for communication with the absconding 
debtor, to the end that he may be informed of all the proceedings had. 
0\ur decision, therefore, proceeds upon the ground that the sheriff has not 
returned that he has attached any of the goods or estate of James Chip' 
man^ the absconding debtor. 

Judgment accordingly. 
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CREAMER V. HOGAN. 

The person having a reversionary interest in a wharf may sustain an action against 
the person obstructing the entrance thereto. 

This was an action on the case for an injury to the plaintiff's reversion. 
It was tried before Hill, «/., who directed a non-suit, With leave to move 
lo set it aside. 

Two questions Were raised in this case. First: Whether an action 
could he maintained where the wrong complained of was an obstruction 
of the waters of the harbor of Halifax^ inasmuch as that constituted a 
common public nuisance. 

Secondly : Whether the reversioner could maintain the action. 

Bliss, J, The leading cases on the first point are to be found cited 
in that of Wilkes v. Hungerfield Market Company^ 1 Bing. N. C. 281, 
and in Rose v. Groves^ reported in the Jurist, 1843. The principle ap-^ 
pears from these to be clearly settled. In cases of public huisance, the 
ordinary remedy is by indictment, which alone can be resorted to where 
the inconvenience or injury sustained is common alike to all. Thus, 
where a highway or navigable waters have been obstructed, by which the 
party complaining was prevented from exercising the right therein which 
he, in common with all, was entitled to, he cannot maintain an action. 
But whenever any particular damage is suffered, by means of such ob- 
struction, in addition to that which the public in general sustain, the 
injured party will have a right of action in respect of such particular 
injury. Now, to apply this principle, the act here complained of is the 
obstruction of the waters of the harbor, by which the public in general 
may be affected, inasmuch as all are prevented from freely using those 
waters according to their common law rights. But beyond this common 
injury, the plaintiff alleges a private and particular damage to himself 
from the same wrongful act, viz : the deterioration of his property — a 
wharf situated near those waters — by the obstruction of which access to 
it is cut off. As this injury is wholly peculiar to himself, it is not one in 
which the public in general haVc any participation. The owner of the ' 
wharf, on this now well established principle, has clearly a right of action 
thereon. The only question now can be, whether this peculiar damage is 
properly set out. It might, perhaps, have been alleged more fully, and 

12 
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with even greater particularity ; but the declaration appears to contain a 
substantial, positive, and sufficient statement of special damage conse- 
quential from the act complained of- The third count, to which I now 
especially refer, alleges the possession of the plaintiff's wharf in his 
tenant — he having the reversion — situate on the waters of the harbor, 
round which they flowed, forming an open navigable passage on the south, 
which the plaintiff, his tenant, and others frequenting the wharf with 
boats, barges, and vessels, were entitled to use. It then states the 
gravamen — that the defendant, intending to injure the plaintiff's rever- 
sionary interest in the wharf, and to deprive hira of the future use of the 
navigable waters, and thereby of the benefit of his wharf, and to depre- 
ciate the value of his reversionary interest therein, wrongfully placed and 
sunk in the navigable passage, on the south side of the wharf, the hull or 
hulk of a vessel. Then follows the special damage, whereby the naviga- 
ble passage was closed up, so that the ships, barges, boats, and Vessels ar6 
prevented from using that passage to come or go from the wharf as before ; 
and thereby the wharf of the plaintiff has been deteriorated in value, and 
his reversionary interest therein injured. The plaintiff, then, does not 
merely complain of a public nuisance and a public wrong, but that by 
means of that act, the passage to and from his wharf has been shut up. 
This is plainly a distinct private peculiar injury resulting to the plaintiff 
from the defendant's misconduct. It is very like, indeed, the case of 
Bose V, Groves, There it was the access to an inn that was stopped 
up ; here it is the access to a wharf; and according to that and the 
other cases mentioned, from which I am unable to distinguish it, an action 
will lie for this injury occasioned by such obstruction. In Bedingfield v. 
Austin, 3 Lev. 209, which appears to be one of the earliest cases on 
the subject, the action was by the reversioner against the owner of the 
adjoining close, for stopping a rivulet which was between them, whereby 
plaintiff's close was drowned, and his timber trees were destroyed. It 
was resolved by the Court that the plaintiff, in respect of the prejudice 
done to the reversioner, might maintain an action. But this was clearly 
an injury to the reversioner, to whom the trees would exclusively belong. 
Jesser v. Gifford, 4 Bur. 2141, was an action by the reversioner for 
erecting a wall, whereby plaintiff's lights were obstructed ; and it was 
sustained on the authority of a similar case — Tomlinson V. Brown — 
there cited, in which it was argued that this was a damage to the inheri- 
tance, for if the reversioner wanted to sell, this obstruction would 
certainly lessen the value of it. Shadwell v. Hitchinson, 3 C. & P. 615, 
was also an action by reversioner for obstructing an ancient light. Lord 
Tenterden considered the action without doubt to be maintainable by the 
reversioner, because it was an injury to the right which he complained of. 
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and the effect of letting the obstruction stand might be, that it would be 
difficult, perhaps, after he got into possession, to prove his right. Baxter 
V. Taylor^ 4 B. & Ad. 72, was a mere trespass on the land in the posses- 
sion of the tenant, for which it was held that no action would lie by the 
reversioner, as that which was but transient in its nature would not neces- 
sarily be an injury to the reversion. In Tucker v. Newman^ 11 A. & E. 
40, the gravamen alleged was the erection of a building by the defendant 
on his own land, from the eaves of which the water was discharged by a 
spout on the land of the plaintiff in the possession of his tenant, — and 
the action by the reversioner was sustained ; that case being distinguished 
from Baxter v. Taylor in this respect, that there it was a single tempo- 
rary act, and no injury in itself ; in this, the injury was in itself something 
lasting. It would seem, then, that the injury need not be in itself abso- 
lutely permanent to support the action by the reversioner, such as the 
destruction of the property ; but it is sufficient if it may become so. 
The obstruction of the window, the discharge of water by a spout, were 
not necessarily lasting, but capable of immediate removal ; they were, 
however, not mere acts of trespass, which terminated when the act was 
done, but, unless interrupted, were likely to become permanent ; and 
that made it necessary for the reversioner, in vindication of his right, to 
interpose and put an end to their continuance. Now, this obstruction of 
the waters by the side of the plaintiff's wharf, and thus closing up the 
passage to and from it, by the hull of a vessel sunk and kept there, ap- 
pears as much in derogation of the plaintiff's rights, and as necessarily an 
injury to his reversionary interest in the wharf, as were the acts in the 
above cases in which the action was sustained. The reason given by 
Lord Tenterden in support of it is equally applicable to this case. And 
the argument used in Jesser v. Gifford may certainly be adopted here ; 
for here proof was actually given that the value of this property, if the 
reversioner wished to sell, was greatly lessened by the act complained of. 
It would appear, indeed, from the case of Young v. Sjpencer^ and from 
Tucker v. Newman, 10 B. & C. 145, 11 A. 6z; E. 40, that it was in all 
such cases a question for a Jury, whether the act of the defendant was 
an injury or not to the reversionary right of the plaintiff. In the latter 
case, this question was expressly submitted to the Jury by Lord Denman ; 
and in the former, a new trial was granted, because it had not been so 
submitted, and that it might be. We are therefore of opinion that the 
rule to set aside the non-suit must be made absolute. 
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SIMPSON V. FOOTE. 

The delivery of a deed gives constructive possession of the land, and the title of the 
purchaser is complete, though the vendor remains in possession. 

The lessors of the plaintiff claimed, under a deed from J, McCahe to 
Edward Pryor^ dated October, 1820, and under will of Edward Pryor, 
dated April, 1830. McCdbe was the owner and possessor of the land at 
the time of the execution of the deed, and continued in possession until 
his death, two or three years before the trial. The defendant relied 
simply on a possession, not setting up any title, but contended that plain- 
tiff could not recover, — 

1st. Because Edward Pryor took nothing, under the deed, from McCahe^ 
as McCabe continued in possession. 

2nd. As Edioard Pryor was out of possession when he made his will, 
the devisee took nothing under it. 

Halliburton, G, J. The Court, without calling upon the other side, 
over-ruled both objections, stating that it had long been decided in this 
Court that under our simple system of conveyancing, which was well 
adapted to the state of the country, actual livery was not necessary ; that 
when there was no adverse possession against the vendor at the time oi 
sale, the delivery of the deed carried with it the constructive possessioi 
of the land to the purchaser ; and therefore, after McCahe executed thi 
conveyance to Pryor, he held the land under Pryor, to whom he hai 
himself conveyed the title. His possession became, therefore, the pes 
session of Pryor, and thus the foundation of both objections were removeclHiizJ. 




CAMERON V. McDonald. 

Where plaintiff brought trespass for cutting wood on land, held that he must shr 
an actual possession, or that the land is within the boundai'ies described iu his doc 
mentary title. 

This was an action of trespass for cutting and carrying away timber ^ 
Plea, general issue. Verdict for plaintiff, 10s. damages. 

Halliburton, C J. I think that allowing a judgment to be enter ^<^ 
upon this verdict, would be productive of mischievous consequences. J^ 
is of great importance in a country situated as this is, that its inhabitant 
should not be misled into an opinion that they can establish a right t^ 
wilderness land by such loose proof as the plaintiff has given in this case 

To maintain trespass, the plaintiff must be cither in the constructive or 
actual possession of tho property trc!<])asscd upon. 
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In the eye of the law, unless the contrary appears, every man is in the 
constructive possession of land to which he establishes a legal title. There 
is no preteiice that the plaintiff had such possession in this case, for the 
proof is that the deeds produced in evidence did not include the lines. 
What proof has he given of that actual exclusive possession which, unaid- 
ed by title, would enable him to maintain trespass against another, for 
cutting trees on wilderness land? It appears that many years ago he 
employed a surveyor to run a line, ostensibly of the lot which he had long 
before purchased from Fraser, but it is quite clear that his deed from 
Fraser did not convey to him the land when this line was run, and he 
had himself frequently pointed out another spot far within the line, as his 
boundary. After this line was run, plaintiff clainjed to hold up to it, 
cut timber to the eastward of it, and gave permission to others to do the 
same. But the defendant, who lives on land which adjoins the plaintiff's 
to the westward, has never acknowledged this line, and he and others 
liave cut timber to the eastward of it, as they did before it was run. 

What exclusive possession, then, has this plaintiff proved ? Had he 
fenced upon this line and cultivated up to it, that, indeed, would have 
rendered it incumbent upon any person who interfered with that posses- 
sion, to show his right to do so, for the law deems every man to be the 
owner of what he possesses, until the contrary is shown. If a man has a 
hat on his head or in his hand, and another snatches it from him, the law 
would hold the person so snatching it from the peaceable possessor to be 
a wrong-doer, unless he showed a right to do what he had done. But, if 
two persons are seen, each with a hand upon a hat, and struggling for the 
possession of it, the law can presume nothing in the favor of either, nor 
could any mark made by either on the hat pending the struggle, be 
received as evidence of ownership. This appears to me to be analagous 
to the case under consideration. Plaintiff, defendant and others cut wood 
on this land before the line was run. This line was run fourteen or fifteen 
years ago, by a surveyor employed by plaintiff, without notice to defen- 
dant, plaintiff and his grandson carrying the chain. Defendants deny the 
plaintiff's right to the land, and uut upon it as previously, claiming it as 
a part of the Bowie lot. It is, however, unneccgsary for them to show 
their title until the plaintiff establishes his right to maintain the action 
against them. The evidence in support of that right consists in running 
the line under the circumstances I have stated, and his own, declarations 
that that line is his boundary. I think it would produce great confusion 
and much litigation in the country, if we were to sustain the right to 
maintain trespass upon such proof, and am therefore of opinion tliat this 
rule to set tlie verdict aside should be made absolute. 
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HARRIS V. McKENZIE. 

It is no ground for challenging the Jury that the sheriff is one of the parties in the suit. 

This was an action by the plaintiff, the sheriff of Pictou, upon a bail 
bond. After the Jury had been sworn, the case opened, and whilst a wit- 
ness was under examination, an objection was taken by the defendant's 
Counsel that the Jury had been returned by the plaintiff himself. The 
* cause, however, proceeded, and the plaintiff obtained a verdict. A rule 
nisi was subsequently granted for a new trial upon the same ground which 
had been before taken, and was argued in Easter Term last. (Nov., 1844.) 

Bliss, J, We ^re all of opinion that this objection canndt prevail. 

In the first place it came too late, nor was it the proper mode in which 
it should have been made. If the direction of the Jury process to the 
sheriff, and the return, by him of the Jury in a cause in which he himself 
was a party, were wrong, as undoubtedly by the law of England it would 
be, it was a subject for a challenge to the array. " The law," says 
Tindall, C, J., in Brunskill v. Giles^ (9 Bing., 13), "has appointed a 
particular time and a particular mode for taking the objection, that is, 
before the Jury are sworn ;" and no special application, he says, can he 
made to the Court, "unless the fact on which it is founded came to the 
knowledge of the party at such a time as to render it impossible for him 
to tender a formal challenge in due course." That case was very like the 
present ; it was a motion fojr a new trial on the ground that the seconda- 
ry, whose duty it was to strike the Jury, was brother of the plaintiff's at- 
torney, and his partner ; and it was refused. 

So in Rex v. Sheppard, (1 Leach, C. C. 101,) when the sheriff was one 
of the prosecutors, and had returned the Jury who tried the prisoner, it 
was decided by the twelve Judges that the objection came too late in 
arrest of judgment ; that it should have been taken by the prisoner by 
way of challenge to the Jurors. 

But we are also of opinion that if the proper time and manner for taking 
such an objection had been adopted, it would have been ineffectual. In 
other words, that this would not be a sufiicient cause for challenge. The 
challenge to the array is founded upon the unindifferency or default of the 
sheriff or other returning officer. Co. Litt., 156, a. Bex v. Redmond^ 
4 B. & Aid., 479. The law of England imposes on him the duty not 
merely of summoning the Jurors, but of selecting, also, those who are to be 
summoned, that is, of arraying their names on the panel, and hence the 
term of challenging the array. Where the officer intrusted with this duty 
is unindifferent, it necessarily disqualifies him for the exercise of a duty 
requiring strict impartiality, which the law, therefore, in such a case, 
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devolves on another. But here the law, in this respect, is entirely differ- 
ent. The returning officer has nothing to do with the selection — the ar- 
raying of the Jurors — they are, in fact, not selected at all, but are drawn, 
in each Term, by another officer of the Court, from general lists prepared 
before-hand, the names so drawn are signed by the Judge, and a panel 
containing these names is, with the venire, placed in the hands of the 
sheriff thirty days before the ensuing term, his only duty thereupon being 
to summon those with whose names he is thus furnished. However great 
then, his partiality or interest may be, the character of the Jury cannot be 
affected by it. Nor can the slightest suspicion be raised against them in 
consequence of being thus returned by the sheriff when a party, any more 
than if the coJrotiei: had been substituted to dischatge this ministerial 
office. 

The reason, then, for the allowance of this challenge, that the Jury may 
be, as Lord Coke says, (Co. Litt., 156, a,) omni exceptione majoris, — is 
here wanting. Besides, the Provincial Act directs that the venire should 
be delivered to the sheriff only, and has made no provision for those 
cases in which, by the English law, the Jury is required to be retumod by 
another than he. Nor can we consider this as an oversight or mistake, 
and, if it were, I should question our right to correct it. We may rather 
conclude that there was a designed omission ; that, having by this great 
deviation from the English practice, effectually guarded against any par- 
tiality in the sheriff, it was wholly unnecessarj' to call in the aid of any 
other officer to do precisely the same thing. Indeed, as the same Jurors 
are summoned for the trial of all causes during that term, it would have 
been still necessary for the venire to be directed to the sheriff — aijd thus 
\ve should have had a double performance of the same duty. It was 
urged upon us at the argument that the sheriff, where his interest or par- 
tiality was so great, might still exercise his office unduly by omitting to 
summon one or more Jurors, and thus, in some respect, still select them. 
But this, it is said, in the judgment of Ahhot, G. e/"., in the King v. 
Edmonds, (4 B. &; Aid., 689), " Could not be a ground of principal chal- 
lenge, according to any authority." In this, however, as in every such 
Case of actual misconduct, a special application to the Court would doubt- 
less remedy the evil. The possibility of such an occurrence then, would, 
a, fortiori, be no ground of challenge ; and the legislature perhaps consid- 
ered it, not, I think, without reason, no sufficient cause for requiring 
another venire to be directed to the coroner in that particular case in which 
the sheriff might be interested, leaving his misconduct to be remedied 
when such a case should actually arise. 

The rule, therefore, must be discharged. 
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DANIEL STARR, et. aZ., v. JOHN F. MUNCEY, an Absent Debt»v)i 

When a party goes out of the province, either on business or pleasure, leaving Ji 
family resident therein^ he is not an absent debtor, within the meaning of the Act r g^^ 
when he sells off his stock and removes his &mily to a place where for several yea-are he 
had been accustomed to reside for the summer monthS) in the prosecution of a bualnefB 
which he still carried on, he will come within the operation of the Act 

This was a rule nisi to set aside the proceedings in this case so far as 
they related to the attachment of the defendant's property, and the sum- 
moning of agents, factors, &c., upon the grounds-— 

Ist. That defendant was not liable to be sued as an absent debtor. 
2nd. That he had entered an appearance to the suit, and filed common 
bail. 

The process of attachment in this case was issued on the 9th September 
last, on an affidavit of one of the plaintifis, stating that the defendant was 
an absent or absconding debtor ; that he was indebted to the plaintiffs in 
the sum of £1600 ; and that TJiomas E, Lovett, of Halifax, and Eohert 
Gruhen and Thomas M, Morris, of Cumberland, were defendant's agents, 
or had good efiects or credits of defendant in their possession or undef 
their control. 

On this affidavit, two writs of summons were issued, — one directed to 
the sheriff of Halifax, commanding him to summon the defendant, de- 
scribed as late of Halifax, an absent or absconding debtor ; and also to 
Thomas E. Lovett, the agent, &c., of defendant. The other summons 
was directed to the sheriff of Cumberland, commanding him to summon 
defendant, described as above ; and also to summon Gruber and Morrist 
as agents. 

The return of the sheriff of Halifax is, that he cannot find the defen-* 
dant, but that he has left a copy of the writ and declaration at his last 
place of abode in Halifax, and has summoned Lovett, the agent. 

The sheriff of Cumberland returns that he has served Gruber and 
Morris with a copy of the writ and declaration. 

Hallibtjkton, C. J. The rule nisi was granted on an aifidavit oi 
defendant, made on the 19th November last, stating that for many years 
past he had resided in Halifax and the Magdalen Islands alternately, W^ 
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business requiring his attendance at the latter place in the course of the 
summer season ; that he left Halifax in August last, for the purpose of 
attending to his business there, and not with any idea of absconding 
or being absent to avoid the service of process, and intended tQ 
return to Halifax in the then month of November; that while in thip 
Magdalen Islands, he learnt with great surprise that process had been 
Issued against him as an absent or absconding debtor ; that he thereupon 
returned to Halifax on the 26th October, where he has since gone pub- 
licly about, and presented himself to the sheriff of Halifax, and requested 
him to serve the process upon him in this suit, which he, the sheriff, 
declined, upon the ground that he had already returned the writ ; that 
he, the defendant, has since appeared by Attorney, and has filed common 
bail in the cause. 

In reply to this, J, E, Starr, one of the plaintiffs, has filed an affidavit 
stating that the defendant formerly resided in Halifax, and carried on 
business there as an importer and seller of dry goods ; that about a year 
ago defendant discontinued his said business, sold off his stock, and broke 
up his establishment in Halifax ; that he went to England in January, 1846, 
and returned early in the spring, but did not resume his former business 
or enter into any other in Halifax, but shortly after, in or about the month 
of April, removed from Halifax to the Magdalen Islands to carry on busi- 
ness there, and was followed by his wife and children ; that the defendant 
remained in the Magdalen Islands, out of the jurisdiction of this Court, 
trading and transacting business, all the past summer ; that the deponent 
-was not aware that the defendant ever intended to resume business in 
Halifax, and from conversations he has had with him since his return, the 
deponent verily believed that the pendency of this and other suits induced 
him to come to Halifax ; that since his return he has made an assignment 
of all his property for the benefit of his creditors, giving preference to 
some of them, which preference deponent believed would absorb the 
whole property assigned, — since which assignment the defendant has 
taken the benefit of the Act for the relief of Insolvent Debtors. 

Now, as respects the first objection, that the defendant was not liable 
to be sued as an absent debtor, I think it is only necessary to read the 
first few lines of the 1 Geo. 3, cap, 8, to convince us that he was. That 
Act commences thus : " That it shall and may be lawful for any person 
entitled to any action for any^debts, dues, or demands whatsoever against 
any person absconding or absent out of the province, to cause the goods 
and estate of such absconding or absent person to be attached," &c. 
Notwithstanding that these words are very comprehensive, / concur in 
the ojnnion that it luoidd he an abuse of the process of the Court to prO' 
ceed, under this Act, against a person whose home, luhose family, whose 

13 
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place of business were all ivithin the jurisdiction of the Courty merely 
because he stept without it for a short time either on business or pleasure^ 
It would be difficult to lay down any general rule which would decide 
under what circumstances absence would or would not authorize such 
proceedings ; but I think the Court would never debar any plaintiff from 
resorting to it, unless they manifestly saw that it was unnecessary and 
vexatious. I cannot view the case under consideration in either light* 
Here is a defendant who formerly resided and carried on business within 
the jurisdiction of this Court, — who terminated that business — sold off 
his stock — removed with his family to the Magdalen Islands ; and it ia 
evident, from what has taken place subsequently in the face of the Court. 
(I mean his discharge as an insolvent debtor,) that his affairs were in a 
state of embarrassment that would fully justify a creditor in resorting to 
legal measures to secure his debts. The defendant is absent, and he 
cannot serve process upon him personally. Is it not, then, one of the 
very cases which the statute contemplated, and for which it provided the 
remedy of which the plaintiffs have availed themselves ? I think it would 
be difficult to imagine a case coming more directly under the Act, and am 
therefore of opinion that the defendant was liable to be sued as an absent ^ 
debtor. 

It now remains to decide what effect the defendant, having entered auK: 
appearance and filed common bail in the action, should have upon this lule^ 

The defendant's Counsel contend that the whole object of the Act wi 
to compel an appearance, and that therefore, when an appearance ii 
entered, that object is gained, and all the consequences of the defendant' 
previous absence are annulled, and the cause is to proceed and be treate* 
as one that had commenced by a personal service in the usual manner. 

The proceedings under the Act have been likened to cases of distringas 
where the issues are returned as soon as an appearance is entered, and ti 
those under foreign attachment in London, where the garnishee is dit 
charged on filing special bail. 



I do not think that either of these cases are so analogous to our pr( 
ceedings, under the Absconding Debtor's Act, as to lead to the resul*:^-^ 
contended for. 

The first clause of 1 Geo. 3, cap. 8, renders the goods attached liable 
to respond the judgment, to be recovered under such process ; and the 
fifth clause renders the goods, effects, or credits in the hands of the agen^ 
of the absentee also liable to the judgment, and makes the agent person- 
ally liable if he does not produce them. It must be remembered that 
until the year 1824, the property of persons present, as well as of those 
who were absent, could be attached by mesne process ; and such property 
of persons present was held to respond the judgment, and the plaintiff 
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Xftiglit tecoyet, although the defendant entered an appearance and contest*- 
ed the suit. 

When the legislature passed the Act, in 1824^ restlraining the ifisue of 
attachtnente, they excepted the oases of absent ot absconding debtors^ 
which therefore remains to be deteided upon, as tiiiey would have been had 
S;hat restraining Act not passed^ Under our practice, prior to the passing 
3f the 4^5 Geo. IV., 1824> neither the filing of the special bail nor the 
render of the defendant Would haVe deprived the plaintiff of the «ecurit]^ 
^e had gained to respond the judgment under the Nvrit of attachments 
The poi^session of the goods attached could only be regained by giving 
lecurity to the sheiriff to pay the amount of the appraised Valne in case 
:he plaintiff should recover judgment. As the Act restraining ihe issue 
of attachments does not extend to the cases of absent or absconding 
lebtors, there can be no doubt that the goods taken under the attaphmenl 
must likewise be retaihed to t'espond the plaintiff's judgment, should he 
recover in this action. ^ 

It has been made a question whether the goods, effects, and credits in 
bhe hands of the agent shall be equally bound with the goods taken unde]^ 
bhe attachment. If ihe defendant was liable to be proceeded against aft 
311 absent or absconding debtor,-*^ and I have already pxononnced an 
Dpinion tliat he Was, — then the fifth clause of tke 1 Geo. III., cap. 8, 
solves all doubt up^on that point, and entitles the plaintiff to retain the 
security which he has acquired under the process, whix^h he Was author** 
ized to issue against the defendaint as an absent debtoi)^. 

I am th^efore of opinion that this rule nki should be (&chal*ged. 



MURISON^ et. d.^ V. BOYD^ an AssKSt Debtor. 

The Court will permit the sheriff to amend his return to a writ f^ainst an absent 
^ebtor> 80 as to state that the property attacfaied was the property of the absent debtor. 

This Was an application on behalf of the plaintiffs to amend the 
sheriff's return \» the attachment issued in this cause. That return was 
^s follows : " Under this Writ I haVe attached a certain schooner called 
^he Midas, which I afterwards sold at public auction for Hie sum of £96, 
"by order of Mr» Justice Hilly and have the pn)ceedB (aifteJr deducting ex- 
penses) now ready. I cannot find the within named defendant within my 
j)recaLnct, but have left a copy of this writ at his last place df abode in the 
city of HdifaX." 

The amendment sought by the plaintiff is that the sheriff stated that 
the vessel attached was the property of the d^fendant^ Three oly'ections 
Were lAade to this motion. 



^4S MURISON V. BOYD. 

« 

Ist. That nC amendment to any part of the proceedings against absent 
debtors can be allowed, because there is no person in Court upon whom 
ilotice of the motion can be served. 

2nd. That a similat rule was refused in the case of Batch/ord v^ 
Chipmdny atite p. 235. 

Sifd* That as it is the sufficiency of the return that alone gives the 
Court Jui*isdiction, by allowing an insufficient return to be amended, the 
Court would assume jurisdiction by its own act in a case where otherwise 
it would have none. 

Hallibuki^ow, (7. J* There is a fallacy in stating that it is the 
sheriff's return that gives the Court jurisdiction in cases against absent 
debtors. It is the actual seizure of 'property belonging to the defendant 
under the attachment^ which is issued under the first clause of the Act, 
or the summoning of an agent who has goods, effects, or credits of the 
defendant, when the proceedings are under the second clause, that gives 
the Court jurisdiction. It is true the Court always looks to the sheriff's 
ifetum to ascertain that either or both of these have taken place, and will 
not exercise jurisdiction over cases in which that return does not state 
that defendant's property has been attached or such agent summoned^ 
But if either the one or the other has been actually done, should the 
plaintiff be deprived of the remedy which the law has provided for hi 
in such cases, because the sheriff has not stated what , he did with suffi 
cient precision ? This indeed would be sacrificing substance to form, an 
rendering a rule of this Court (if any such rule there were) paramount 
an act of the legislature. But I know not of any rule that there shall b 
no amendment in the proceedings against absent debtors. 



In ordinary cases, where there are two parties before the Court, berth a 
them are entitled to be heard upon every motion that affects their respec — 
tive cases ; but as the legislature has sanctioned these ex parte proceed- 
ings, and directed us to give judgment against an absent man, would iC; 
not be preposterous to refuse to correct any error or omission onie of ovae' 
own officers may have made, because no notice of this subordinate pro-^ 
ceeding had been served upon the party ? The Court should undoubtedly 
use due caution in such cases, but should not by a fastidious nicety defeat 
the object of the statute, when they are satisfied— as I think, from the 
sheriff's affidavit, they must be— -that enough has been done to give them 
jurisdiction in the case, and that the only defect is in the sheriff's state- 
ment of what he did, which he is now ready to remedy. 

It is said, however, that we refused a similar rule in Ratchford v. Chip^ 
man. We certainly refused a similar rule, but not in a similar case* 
There the vessel was in dispute between the attaching creditor and a 
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patty to whom the absent debtor had transferred it. The sheriff 6ot only 
did not know who was the real owner, but was at one time on the point 
of returning nulla bona ; and it was quite clear that, whether the con- 
veyance the defendant had made was or was not sufficient in law, in his 
own apprehension he had parted with all his interest, and there was no 
probability of his making any further inquiry about her. The sheriff, 
-with proper cautioii, returned that he had attached this vessel as the pro- 
perty of defendant, which the Court deemed insufficient ; and after all 
this had been discussed, we were applied to to permit the sheriff to amend 
liis return by striking out the word " as," so as to allow the return to 
fitate an absolute seizure of the defendant's property, — ^not upon the 
^ound of its having been inserted by mistake, or of the sheriff having 
subsequently acquired further knowledge, but because he was indemnified 
"by the plaintiff. This was properly refused. 

The circumstances in this case are widely different. The Vessel was 
registered in the name of the defendant, and when she was attached, the 
sheriff received the certificate of registry without any question of the 
ownership being in the defendant. No other person, from that day to 
this, has disputed that ownership ; and from his own knowledge of the 
facts, he, the sheriff, would have returne'd that the vessel was the property 
of the defendant, had it occurred to him to do so, and that he did intend 
to return that the vessel was the defendant's property. So far firom thiA 
being at variance with the decision in Ratckford v. Chipman, 1 find, on 
reference to the opinion 1 gave in that case, that I almost anticipated 
what opinion I should give should such a case as this arise ; for I then 
said ; " A question might arise whether any amendment can be allowed 
in proceedings against absent debtors, because they cannot be served 
with notice of the motion. Without acceding to this as an unqualified 
tule, I think the Court would consider such applications very warily, and 
never comply with them unless they saw that justice plainly required it.** 
If, in the case now before us, the sheriff had positively shewn that the 
word "as" had been unintentionally used, — that it was an entire mis- 
take, — that he knew the property belonged to the defendant when he 
attached it, and intended so to return it, I should pause before I permitted 
a mistake of the sheriff to deprive the plaintiffs of the remedy which the 
statute has provided for them. 

I am therefore of opinion that a rule absolute to amend the sheriff's 
return in this particular should be aUowed. 
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MITCHELL, d, al.^ v. TlTRNBULL, et. at. 

When A is indebted to B^ and C is indebted to A> and the three pavties meet to^th-^ 
er» and A agrees that C shall pay B the amount due by him to A> which G agrees to 
do> A cannot afterwardfi revoke such order. 

In this case a verdict Was taken by consent fol^ the plaintiff, for the sum 
of £121 48. ijd., subject to the opinion of the Court, Whether it ought to 
be reduced, under the evidence, to £5 14s. 4jd. 

The defendant Turnhvlly being indebted to Mxtchell^ the plaintiff, iti the 
sum of £121 4s. Id., and Mitchell being indebted to Kirkpatrick in the 
sum of £116 9s. 9d», a Verbal order was given by Mtckell to iSimhvU^ to 
pay Kirkpatrick this latter sum. 

Turnbull, it seetns, bad previously stated to Kirkpatrick that, if he 
Mrould get such an order on him from JUttchell, he would pay it. After 
this, Kirkpatrick directed his clerk, McDonald^ to call upon MUchdl at 
Pictou, and ask him for an order on Tumhull for the amount of his, 
{MUcheirs)^ debt to Kirkpatrick^ To this, Mitchell at first made some 
objections, that he had not Kirkpatrick' 8 account with him ; but after-* 
wards, on the same day, McDonald having met Mitchell on the wharf, the 
latter expressed himself willing to give the order, but, having no paper or 
ink there, said he would go on board a boat where TurnhuU then wa8» 
They went accordingly, and Mitchell then and there said to TwmhvU^ 
*' that all Was right, and that any settlement that he, {TumhvU)^ made 
with Kirkpatrick^ he (^MUchell) would abide by." Some time after thi 
had taken place, Mitchell was desirous of apportioning among all his ere* — 
ditors the money due to bim by Tumhull^ and offered to pay Kirhpatrid^^ 
£80 out of it, if he would be satisfied to receive tbat sum* Kirkpatrick re-^ 
fused, and Mitchell then forbid Tumhull from paying at all the £115 9s» 
9d., to Kirkpatrick, Tumhull^ however, notwithstanding this, sud i^ 
Kirkpatrick would indemnify him, he would pay him. Kirkpatrick di<L 
BO, and Tumhull tYien paid him the sum of £115 9s. 9d.) under the before 
mentioned verbal directions from Mitchell. 

Bliss, J. The question for our decision is, whether the sum so paid 
by Turnbull can be deducted from his original debt of £121 4s. Id., due 
to Mitchell ; or, to state the question of law which it involves, whether thi« 
order given by Mitchell to Tumhull^ in favor of Kirkpatrick^ could b« 

-i-ori before the money was paid under it. 
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If this had simply been an order or direction given by MUchell to Tum- 
hully who was his debtor, to pay that debt or a part of it to another per- 
son, without any assent or engagement on the part of Tumhull given to 
the appointee that he woidd do tfo, the law is clear that the control of 
Mitchell over his own funds is not taken away from him ; he may revoke 
that order, and give new directions ; nor could the person to whom the 
money had been directed to be paid, maintain an action for it against 
Tumhull, because there would be, in that case, no privity between them. 
Wharton v. Walhe^^, 4 B. & C. 163 ; Baron v. Husband^ 4 B. & Add. 
611. 

It appears, however, to be equally well established that if the appointee 
be a party to this arrangement, and the debtor who has received the direc- 
tions to pAy had given his assent to him that he would do so, an exception 
is thus made to the general rule of law that a chose in action cannot be 
assigned. In this case, to use the language of Bailey, J,, in Wilson v. 
Coupland, 5 B, 6^ Aid. 231, the assent of the debtor makes him the 
debtor of the appointee, and liable to an action of money had and re- 
ceived to his use. The case of Fairlie v. Denton, et. aL, 8 B. & C. 395, 
also establishes this principle. 

The law, then, being thus settled that a debt may, under such circum- 
stances, be transferred, and the original debtor become liable to an action 
to him whom he has thus assented to accept as his creditor, it must folliw 
that the original creditor has now parted with all control over the sum 
assigned, and lost all claim upon his debtor in respect of it, and cannot 
any longer recall his order or annul* the arrangement to which the others 
have so agreed. The assent of all three to that arrangement amounts to 
an extinguishment of the original debt. This position is clearly laid 
down in the case of Hodgson v. Anderson, 3 B. <& C. 842, and in Crow- 
foot V. Gurney, 9 Bing. 372, in both of which it was expressly decided 
that, " although a creditor had a right tcJ insist on the payment of his 
debt to himself or to his appointee, yet, having once given an order for 
the payment of his debt to a third person, he had no right to revoke that 
order, provided there was a pledge by the person to whom the authority 
was given, or an assent from him to the appointee, that he would pay the 
debt according to the authority." 

The material fact, then, upon which all the cases of this kind turn is, 
whether the debtor has come under any pledge or given his assent to the 
appointee that he would pay the money ; and we must now inquire 
whether this has been given by Tumhull to Kirhpatrich. 

If this were a matter of any serious doubt, it would be necessary to 
send the case again to the Jury ; but it appears to me that though the 
evidence may be a little confused, we can have no difficulty on this point. 
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In the first place, before the order was obtained, Turnhidl had engaged to 
Kirkpatrick to pay the money if he would get the order. When, there- 
fore, it was sought and procured, in pursuance of this undertaking, if 
nothing more appeared, a subsequent assent and promise might fairly be 
implied. Besides, this order was given by Mitchell at the express request 
of Kirkpatrick, who had sent his clerk for it. The clerk then represented 
his principal, and it was just as if Kirkpatrick himself had been present 
at the arrangement. The three parties, then, may be considered to have 
met together .for this very purpose — that Kirkpatrick might give the 
order to Turnbull, Now, though the evidence does not tell us how it 
was received by Turnbull, or that he expressly assented to it, yet, if he 
did not dissent, can there be any doubt on that point, more especially 
when he had reason to expect the order, and had pledged himself before- 
hand to the payment of it ? He refuses, too, after this, to -pay Mitchell 
without deducting the amount of this order ; and though he only pays 
Kirkpatrick after receiving an indemnity, that circumstance does not 
weaken the case, — and the same payment under an indemnity, it may be 
observed, is to be found in the two last cited cases. These are both 
strongly in point, being almost identical with the present case. We are 
therefore of opinion that the order given by Mitchell could not be revoked ; 
that the payment of it by Turnbull was proper, and consequently that the 
amount of it must be deducted from the debt which Mitchell claims ; and 
the verdict will accordingly be reduced to the sum of £5 14s. 4jd. 



MURISON V. MURISON, Sued as an Absent Debtor. 

An attachment cannot be sustained for unliquidated damao^es ; and where a clai 
for sucli damages is united with a demand, for which an attachment could be sustain- 
ed, it will invalidate the whole proceedings. 

This was an application to set aside the process and proceedings in 
this case, which were under the Absent Debtor's Act. The plaintiff's 
affidavit stated that the defendant was indebted in the sum of £804 58. 
Id. for money had and received, and in the further sum of £53 8s. 6d. for 
interest ; that a quantity of plaintiff's sugar was in the care and posses- 
sion of defendants at Montreal, in Lower Canada, who, disregarding his 
instructions, kept them so insecure that a large quantity were totally 
spoiled by the .inundations of the St. Lawrence, and that thereby the 
plaintiff lost the sum of £630 3s., making in all plaintiff's demand against 
the defendant £1487 16s. 7d. The affidavit then states that the defen- 
dant formerly resided in this province, but now in Lower Canada, and 
that Messrs. if. Tobin & Go, were their agents or factors. This affida- 
vit was made before Mr, Justice Hill, and upon this an attachment was 
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issued, including a summons for the above-named agents indorsed, " By 
oath for £1487 16s. 7d.'* signed "Will. Hill." Another affidavit was 
subsequently made similar in all respects to the other, except that 
Terrior <!b Hart of Arichat are stated to be agents &c. of the defendant, 
instead of Tobin & Co. This affidavit was made as stated in the jurat, 
"in the absence of all the Judges of the Supreme Court, ^before John 
Liddell, J. P." : and upon this a summons issued to the said Terrior & 
Hart, which is endorsed " By oath for £1487 16s. 7d., in the absence of 
all the Judges of the Supreme Court, and signed by John Liddell, J. P." 

Buss, ef. The affidavit upon which the attachment issued disclosed 
two distinct causes of action. In the first place there is a positive and 
certain debt sworn to in the usual form for money had and received, and 
for interest amounting to £857 13s. 7d. ; and then follows a special 
statement charging the defendant with negligence and misconduct as 
bailees, from which a loss is proved to have arisen to the plaintiff of the 
further sum of £630 3s., and the endorsement on the writ is for 
£1487 16s. 7d. — that is the amount of the two sums together, and for 
this the writ issued. The plaintiff having thus united the two sumd, and 
the attachment being for their joint amount, it must be good for the 
whole, or not at all. We cannot separate it into parts, and support for 
either one or the other of the above sums ; and therefore though unques- 
tionably the affidavit would have been sufficient to support an attach- 
ment for the debt as sworn to, and no objection would have been taken 
to the writ if it had been limited to that sum ; yet if the latter part of 
the affidavit or the endorsement in respect of it be insufficient or irregular, 
the whole process must be set asi^e. Brook et al, v. Baine. 5 Bur. 
2690 ; 1 Doug. P, C. 318-631 When the affidavit was for debt in bond, 
and also for assumpsit, the Court would not allow the defendant to be 
held to bail on either. The question, then, is, can the attachment be 
supported upon this special affidavit, and for uncertain damages, as in 
their very nature these must be. 

The abs. debtors' Act, 1 Geo. 3 cap. 8, upon which this process is 
founded, does not appear to me to be applicable to such a case as the 
present. The very title of that act explains its object and intention : it 
is " to enable creditors to receive their just debts out of the effects of their 
absent and absconding debtors." Its enactment is indeed apparently 
more extensive in its language : it authorizes any person entitled to any 
action for any debts, dues, or demands against any person absconding or 
absent out of the province, to attach his goods, &c. But I do not 
^ve any greater force or meaning to the words dues and demands than 
belongs to the word debts, to which they are joined, " noscitur a socio ;" 

14 
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and by these terms, creditor, debtor, and debt, I understand the le^sla- 
ture to mean what, in their ordinary and common acceptation, these words 
import ; and their intention, as I collect from them, was to provide a 
means by which payment of debts might be obtained from those who had 
absconded, leaving them unpaid. The Act refers to cases of debt, and 
debt only. The title of the Act speaks of just debts, and of enabling a 
creditor to receive them, — thus pointedly and plainly, as I conceive, 
shewing its intention to furnish this remedy where the debt was certain. 
If we once step beyond this line, there is no possible case of uncertain 
damages to which the remedy by attachment, under this Act, may not 
equally apply ; and it could then be resorted to in all cases of breach of 
contract and trespass, though I do not know that a more extreme case 
could be put than the one before us. 

It was even in the limited view, to which I think it must be confined, 
deviating sufficiently from the law of England ; but I cannot bring myself 
to believe (and the language of the Act does not compel me to it) that 



the legislature could authorize the attachment of property of every absent 
or absconding person, to answer the uncertain damages of any one whc 
might have a possible claim or supposed cause of action against him, an 
that merely upon his own simple allegation — for at this period it does 
not appear that any affidavit was required previous to the issuing of ac 
attachment. This Act, 1 Geo. III., cap. 8, was passed in the fourth yea: 



after the province possessed a legislature, and appears to have been th* 
very earliest one in which the process of attachment is mentioned. Th ^ 
first Act which gave the form of the writ was the 6 Geo. III. This wa^j 
amended, however, by the 11 Geo. III. ; and it is somewhat remarkabL^ 
that it is to a temporary Act, long since expired, that the writ owes 
origin. The Act of 8 Geo. III., cap. 5, also a temporary one, appears 
be the first which required any affidavit to support an attachment, 
that the sheriff was directed to attach no more property than the amouix't 
of the sum sworn to and endorsed on the writ. Next followed the Act o^ 
18 Geo. III., cap. 6, which is still in force. This enacts that in jail cases 
where the sum shall exceed £3, the sheriff may arrest or attach the prO' 
perty of any debtor, upon the plaintiff's affidavit that the defendant i^ 
justly indebted to him in any sum exceeding £3 ; and the sum specifie^I 
in the affidavit is to be enclosed upon the back of the writ, thus : ** By 
oath for £ — " (in words at length). This Act is conclusive, in my opi- 
nion, on the subject. Neither bailable process nor attachment, \mder it, 
can be issued except where the plaintiff can swear to a sum certain, the 
only duty of the Judge being to indorse the sum so sworn to on the writ. 
This Act authorizes no special order — invests the Judge with no discre- 
tionary power either to hold to bail or to attach ; and if he cannot indone 
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the writ as the Act directs, he cannot indorse it at all. If he can make 
a special order under this Act, so can a justice of the peace in the ab- 
sence of the Judges, for the same power is given to the one as to the 
other, and the latter would then be authorized equally to order a defen- 
dant to be held to bail in special cases. We can never suppose that this 
could have been contemplated by the Act. Our provincial Act is sub- 
stantially like the English statute of 12 Geo. I., cap. 29, which required 
an affidavit before bailable process could issue, which would have limited 
that process to cases where the debt or damage was certain, if the Judge 
had not the power of holding to bail independent of the statute. And 
'90 he may do here for the same reason, notwithstanding the provincial 
Act. But the process of attachment owes its origin and support alto- 
gether to our statutes, and by these alone it can therefore be regulated. 
He has consequently no authority, in respect of this, which the Acts do 
not give him ; and as they have intrusted him with no discretionary 
]power, but have limited l^s indorsement of attachment to the simple case 
of a debt certain, he can exercise no other. Whenever, then, the case is 
43uch that, if bailable process were to be issued, a special order of a Judge 
would be required, then I consider that the writ of attachment cannot be 
issued. This case being of that description, it cannot be upheld. If 
anything further were required on a point which seems to me abundantly 
clear, the Act of 4 & 5 Geo. IV., cap. 7, might be referred to as com- 
pleting and closing the case. By the third section of that Act, the writ 
of attachment shall not be issued in any case except against absent or 
absconding debtors, and for the securing of debts contracted since the 
passing of that Act, — thus beyond the possibility of doubt showing that 
the debts in respect of which the writ was given were debts in their 
limited sense, and did not extend to claims or demands of such a nature 
as that which is disclosed in plaintiff's affidavits. 



LESSEE OF WOODBERRY v. GATES, et. al. 

When the owners of adjoining lots of land agree to abide by a certain boundary 
between them, though that boundary is inconsistent with their documentary title, their 
agreement wiU bind them, and preclude them from setting up any other boundary. 

This was an action of ejectment tried before the Chief Justice, at 
Annapolis, in October, 1845, when the defendants obtained a verdict; 
and the plaintiffs obtained a rule nisi for a new trial, which was 
argued after Michaelmas Term last. 

The lessors of the plaintiffs claim the land in question as part of a lot 
lying in the Richardson grant, purchased by their father, Foster Wood- 
berry^ through whom they claim, from Oldham Gates. The defendants 
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are the sons of Samuel Oates, and grandsons of the said Oldham GcUes^ 
through whom they claim. The rear boundary of the Richardson grant 
forms the front line of the Morton grant. Oldham Gates being the owner 
of a lot in the Richardson grant, and also of the lot now owned by the 
defendants in the rear of it in the Morton grant, by deed dated November 
21, 1789, conveyed to Foster Woodberry the former lot, which, according 
to the description of the deed, extended from the front bound on 
the river 1 f mile, or until it comes to the rear of the Richardson grant. 
The rear line of this grant, as was proved, extends some distance beyond 
the 1} mile from the front, and includes the land now in dispute, being 
that which lies between the 1} mile and this rear line. The lessors of 
the plaintiff had, therefore, undoubtedly, under the deed from Oldham 
Gates, a clear legal title to the land in question. 

The defendants, however, nevertheless, insist that the lot of the lessors 
of the plaintiffs extends no further than the If mile, and that it was 
bounded thereabouts at the foot of a certain rising ground called Parker's 
hill ; and in addition to repeated declarations made by Foster Woodheny 
that his land was bounded at that place, on which the defendants relied^ 
they also gave in evidence the following circumstances detailed by Ambrose 
Gates : He stated that, 27 or 28 years ago — that is, about tiie year 
1818 — being then 14 or 15 years old — he and his father Samuel ^ the son 
of Oldham Gates, met Milledge, the surveyor, and a party, including 
Foster Woodberry, who were employed in running up the line of Wood^ 
berry's lot from the river towards the rear. When they had reached what 
appears to have been a little short of Parker's hill, the surveyor said, 
" Here is a mile and a half." Samuel Gates then forbid Woodberry to 
run further. They did, however, run on till they reached Parker's hill, 
where a stake stood. Here some further dispute took place, Woodberry 
insisting upon going on, when Samuel Gates, who seemed angry, and the 
witness, left them, and they ran on. I wo or three years after this — that 
is, about 1821 — the witness and his fether were engaged in getting tim- 
ber near Parker's hill, when Foster Woodberry came up on horseback, 
and accused Gates of trespassing on his bounds. Gates, on the other 
hand, insisted that Woodberry should come no farther up than 1| mile. 
After some warm conversation between them, Woodberry said, "itfr. 
Gates, we have both been wrong : you want to come too far down, and I 
have wanted to go too far up ; — here is the stake that was settled between 
your father ( Oldham Gates) and me, and if you are willing to abide by 
it, I am," After some further dispute, they both went to the stake. 
Gaies then agreed that that should be the bound ; and Woodberry, giving 
the witness a stroke with his whip, said, '' Recollect, you blockhead, that 
is the botmdary between your father and me, and don't let me caich you 
over it.'' 
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His Lordship the Chief Justice^ leaving the credit to be given to this 
evidence entirely to' the Jury, directed them that, though the deed from 
Oldham Gates would authorize the purchaser to go to the rear of the 
grant, yet, if another line at 1| mile, or thereabouts, from the river had 
been agreed upon and settled between the parties, both would be bound 
by it ; and that if they were satisfied such a boundary had been estab- 
lished, they should find for the defendant ; if not, their verdict must be 
fcr the plaintiff. 

Bliss, J. The argument for a new trial proceeds upon the ground 
that this was a misdirection upon the part of his Lordship, and that the 
verdict ought to have been for the plaintiff, — the learned Counsel, in 
support of the rule, contending that the evidence given on the part of the 
defendant could have no such effect as was attributed to it ; that title 
having been shewn in the plaintiff,. nothing but a conveyance could divest 
him of it ; that no admissions could establish a boundary differing from 
that which was shewn by the deed ; or otherwise, as it was argued, such 
admissions would amount to a conveyance, and be in direct opposition to 
the Statute of Frauds. It was, however, admitted that, if the plaintiff 
had not established a clear title to the land in dispute — if the true boun- 
dary were a matter of doubt — that then this evidence would have been 
properly received to settle it. 

We think the rule is not confined to such narrow limits, but that the 
principle on which it depends gives it a much more extended application. 

It cannot be disputed that the lessors of the plaintiff, deriving their 
title from Foster Woodberry, stand precisely in his situation ; and that, 
as far as his acts and his admissions would be evidence against himself, 
to the same extent these lessors of the plaintiff will also be bound by 
them. I 

Now, it is a general rule, applicable to all cases alike, that admissions 
made ^y a party, or £eiirly deducible from his acts and conduct, are evi- 
dence against him — more or less strong, according to the nature of the 
admission itself, and the circumstances omder which it was made. In 
some cases they will justly be entitled to very little weight ; in others 
they will of themselves be conclusive. In some cases, whatever their 
effect may be — even where, prima faciei they would be conclusive — they 
may be shewn to have proceeded from a mistake, or be otherwise explain- 
ed away — as, for instance, where a receipt has been given (3 B. & Ad. 
318). In some cases, no such contradictory or explanatory evidence will 
be received, such admissions amoimting to a complete estoppel, — ^'the 
rule being clear," says Lord Denman, " that where one by his words or 
conduct wilfully causes another to believe the existence of a certain state 
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of things, and induces him to act on that belief, so as to alter his own 
previous position, the former is concluded from averring against the latter 
a different state of things as existing at the same time " {Pickhard v. 
Sears, 6 A. & E. 474, see 9 B. & C. 586, 3 B. & Ad. 318, 10 A. & E. 
90) ; and therefore, where the owner of goods permits a sale to take 
place in which they were treated as if they belonged to another, he is 
concluded as between himself and the buyer from setting up his claim. 
The same rule, and an illustration of it more immediately in point with 
the present case, is to be found in Neale e. d, Lerotix v. Parkin^ 1 Esp. 
230. The plaintiff claimed three and a half feet of land, which he al- 
leged was encroached upon by the defendant's building ; but Lord Kenyan 
held that as the plaintiff resided in the neighborhood and saw the daily 
progress of the work, he should not be allowed to set up this as an en- 
croachment ; but at all events it should be left to the Jury from thence to 
infer his acquiescence. So, in Doe e. d. Winckley v. Pye, 1 Esp. 364, 
Lord Kenyon again stated ^^ that Lord Mansfield had often ruled that 
where one person having title to the premises in the possession of another 
stands by and sees his tenant exercise acts of complete ownership by 
making alterations and improvements inconsistent with the right of the 
landlord, and makes no objection, but permits him to go on for a length 
of time, it is evidence to be left to the consideration of a Jury whether he 
did not mean to be bound by it as an assertion of right." In the present 
case it is not necessary to be left to a Jury to infer from circumstances an 
assertion of right on the one side, and an acquiescence in it on the other. 
We have here the very agreement between the parties to this effect. 
Now, it will be observed that in both of these cases last mentioned, the 
admissions bound the party conclusively, even against tide ; so that this 
circumstance, on which the argument of the plaintiff chiefly relied, makes 
no difference with respect to such evidence and Its effect. 

It may stillj however, perhaps, admit of some doubt, if we take the 
language of Lord Denman, already cited, as the rule on this point, whether 
the acts and admissions of Foster Woodherry so absolutely conclude him 
that he could offer no evidence in explanation of them, — for it may be 
said that there has not been any such change of his previous condition on 
the part of Gates in consequence of his agreement with Woodherry , so 
as to bring him within this rule. Without entering into any inquiry as 
to this fact, I may say, generally, that an admission involving in it no 
consequences ought not to be, and would not be, conclusive against & 
party ; that if in this case, for instance, notwithstanding the two-fold 
agreement on the part of Woodherry to the new boundary, there had been 
a manifest error on his part with regard to the stake and its locality, which 
could be shewn, and under which he had assented to it as his bound, he 
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should be allowed to give this or other matter in evidence to explain away 
the effect of his conduct, unless the other side could show that in conse- 
quence of it some alteration had taken place in their condition. But if 
that did appear, — as if the property had been sold — had been built 
upon — had been improved — then the admission, though made even un^er 
a mistake, would conclude Woodherry and those privy to him. Such 
seems the rule clearly established (see 9 B. & C. 586, 3 B. & Ad. 318, 
14 A. & E. 90), and I have only said this much that I may not be mis- 
understood. The rule, then, is this — that the admissions of a partj' are 
in all cases evidence against him. In some cases they conclude him ; in 
others they may be contradicted or explained. But if no contradiction or 
explanation is offered— if the acts and acknowledgments of a party are 
of such a nature that they can admit of no explanation — or if no facts 
can be adduced to shake or affect them — then I take it that they have 
the same force — operate as strongly against him, and conclude him, as 
they do in the other case. He cannot in the one, any more than in the 
other, be permitted to set aside his own admissions — to defeat his own 
agreements — by opposing to them other facts which, leaving the admi^ 
sion and the agreement untouched, seek to destroy them on other grounds. 
Thus, to illustrate this again, by a reference to the present case : where 
the admission is an absolute estoppel^ the party, as I have said, cannot 
now shew that, in pointing out this bound, he acted under a palpable 
mistake. In other cases he may ; but in neither can he be permitted to 
shew that the agreement was indeed made — that this stake-bound was 
fully settled between them — but that this was not binding on him be- 
cause the legal estate was once in him, and has not been divested. In 
some instances this effect of the evidence is produced, because it furnishes 
ground for presuming a fact which is an answer to the case, and a pre- 
sumption may sometimes be necessary to give to the admission its full 
effect. As, again, where a p^tnership has been created by deed, upon 
an admission by one of them that it had been dissolved, it will be pre- 
sumed that the dissolution was by deed, unless the contrary appeared 
(1 Stark. Rep. 181) ; and in the present case, I may say, for myself, that 
if it were necessary here to resort to a presumption — if, by reason of the 
plaintiff having shewn a good title, at a' former period, in Foster Wood- 
berry, that could be defeated by no admissions and no argreement, how- 
ever deliberate and however strong, short of that which shewed a re- 
conveyance from Woodherry — I should find no difficulty in presuming 
that it had been made. The first establishment of the stake-bound 
appears to have been full forty years ago — for so long back has that stake 
been known and recognised by others as this boundary. What, then, 
forbids the presumption that, when the agreement was made at that dis- 
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tant day, it was done in such a way as would carry out the intention of 
the parties and make it binding ? Again, twenty-five years ago this stake 
was pointed out by Woodberry to the next succeeding proprietor ; the 
former agreement was referred to and renewed by adopting a second time 
this boundary between them, and their disputes thus terminated. After 
this, Woodberry shews to others this stake as his bound — acts with a 
cautious regard not to go beyond it, and, as far as I ean collect from the 
evidence, does not appear, during the residue of his life, to have deviated 
from his agreement, or to have set up any claim inconsistent with it. 
And this, I apprehend, might suffice for the presumption of a conveyance 
from him to Samuel Gates, if it were necessary to make it. But I do 
not consider it necessary. The principle which makes such evidence 
binding on the party does not at all rest upon such presumptions ; it 
stands upon higher and better ground. The law is ever the guardian of 
good faith, and interposes, by a wholesome rule, to prevent its violation. 
Who does not see that it would be a breach of good faith if these admis- 
sions and these agreements could be thus set aside ? The affairs of life 
could not be carried on with safety unless such conduct could be relied on 
with perfect certainty. It would doubtless be more prudent — better in 
any respect — if the parties in such cases executed deeds to perfect their 
intentions ; but men, especially in these remote situations, do not general- 
ly conduct their business with a legal adviser at their side ; and though in 
some matters technical and legal difficulties may interpose to defeat their 
arrangements, the law will generally be found subservient to justice, as I 
think it is here. The doctrine is thus stated by Starhie (Stark. Evid., 
4 part 28) : " If a representation be made of any fact with the view to 
influence the conduct of another, or to derive any advantage to the party, 
and which cannot afterwards be denied without a breach of good faith, 
such an admission will not only be evidence of the fact, but will usually 
preclude the party who has made it from insisting on the contrary. In 
such cases the admission does not merely operate as presumptive evidence 
of the actual truth of the fact, which must give way to positive truth of 
'the contrary, but precludes and, as it were, estops the party, on grounds 
of policy, from repudiating his o\mi representation, and renders the actual 
truth of the fact immaterial." Here Woodberry, having agreed to a 
bound, settled and established with his neighbour — not hastily, nor inad- 
vertently, nor ignorantly, but with a full and formal purpose of putting 
an end to all doubts and disputes between them — has in effect renounced 
all right to the land in dispute, and recognised and admitted, to the fullest 
extent, that the land and the right to it was in Gates, and cannot now 
consistently with good faith, and therefore shall not be permitted to go 
back to shew title in himself. And this appears to me to meet the whole 
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atguxnent which has been addressed to us in support of the rule. Thi 
Skatute of Frauds does not touch the case ; there is no transfer of the 
land here, but the facts in evidence conclude the party from relying on 
title to disturb his own agreement. The case of Doe e. d, Morris v. 
Boper (3 East. 15) supports and conforms this. There ^ the premises — 
the subject in dispute — had been submitted to arbitration by the parties ; 
the award directed that they should be given up to the lessors of the 
plaintiff, but the defendant, not satisfied with the award, refused to give 
them up, upon which the ejectment was brought. The defendant offered, 
at the trial, to go into evidence of his title, but the learned Judge rejected 
it« considering him precluded by the submission and award from disputing 
the lessor's title. The plaintiff thereupon recovered. A rule nisi for a 
new trial was applied for, and refused, for per curiam ; the award cannot 
have the operation of conveying the land, but there is no reason why the 
defendant may not conclude himself, by his own agreement, from disput- 
ing the title of the lessor in ejectment. 

If, then, the title or boundary settled by an award cannot afterwards be 
disturbed, and a party is concluded from showing that he has the legal 
title because he has agreed, prospectively, to be bound by the award, 
surely the very establishment of/ the boundary by the parties themselves, 
for the purpose of putting an end to their differences, and their own direct 
agreement to abide by this boimdary, cannot the less conclude them ; 
apd therefore this authority alone seems to me decisive of the present 
case. I have always so considered it ; and on a former trial of this cause 
before myself, in which the Jury did not agree, and no verdict was given, 
they received from me the same instructions as they did again from his 
Lordship. The incorrectness of this seemed, however, so strenuously 
^ged by the Attorney- General and Mr. Ritchie at the argument, that I 
felt desirous to examine the subject more at large, and I have thence been 
induced to say more upon it than was perhrps necessary. 

, We are all of opinion that the case was properly submitted to the Jiiry 
upon the evidence, and that the rule nisi for a new trial must be dis- 
charged. 

Id 
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When the defendant puts in a plea admitting plaintiff's cause of action, but raising 
an immaterial issue, and the plaintiff joins issue and obtains a verdict, the Court will 
not award a repleader, but will allow plaintiff to enter up judgment on the oonfession. 

This was an action of debt on a recognizance. The declaration sets 
out the recognizance with the condition which recites an order of filiation 
on the defendant, made by two Justices, directing him to pay a certain 
sum of money to the overseers of the poor for the maintainance of the 
bastard child ; a complaint by them of his refusal to do so before W. W. 
BenU a Justice of the Peace, by whom he was thereof convicted ; and then 
follows the condition that the said defendant should personally appear at 
the next Sessions, and abide the order then made in that behalf, or, if no 
order should be there made, then that the defendant should perform the 
above order of the two Justices. The declaration then avers that this- 
recognizance was duly transmitted to the Sessions, to be there enrolled^ 
and that, although at the said Session it was ordered and adjudged tha^ 
the said order of the two Justices should stand confirmed, yet that the saidl 
defendant hath not performed the same. 

To this the defendant has pleaded that, after the taking of the saidl 
recognizance in the declaration mentioned , he did duly appear at the next 
Sessions, and then demanded that*the said cause should be tried on the 
verdict of a JU17 ; that the Sessions would not permit it, but without any 
trial had ordered and adjudged the said order of the two Justices to be 
confirmed, as in the said delaration is stated and setforih^ &c. 

The Attorney- General replies that the defendant did not duly appear 
and demand of the Sessions that the cause should be tried by a Jury, a*^ ^ 
in the plea alleged. On this issue was joined, and a verdict on this issue 
was obtained for the plaintifi*. 

A rule nisi was obtained to set this verdict aside, on the ground of its 
being found an immaterial issue, which was conceded ; and it was there- 
upon contended by Mr, Gray^ the Counsel for the defendant, that the 
plaintiff could not have judgment, but that a repleader must be awarded. 

Bliss, J. We are of a different opinion. The doctrine on this aubject 
is thus clearly stated by Abbott^ C. e/"., in Lambert v. Taylor: "The 
question whether the plaintiff can have judgment or whether there ou^t 
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to be a repleader, depends upon the question whether the plea does or 
does not contain a confession of a cause of action. If a cause of action be 
eonfessed by the plea, and the matter pleaded in evidence be insufficient, 
the plaintiff is entitled to judgment, notwithstanding the verdict. If the 
plea does not confess a cause of action, there must be a repleader." In 
the case before us, we have in the plea the fullest confession of the causfe 
of action. The recognizance itself and its conditions, and the order of 
Sessions as set out in the declaration, are expressly admitted ; but an insuf- 
ficient reason is offered for avoiding it. That being no answer to the cause 
of action already confessed, is rejected, as well as the issue found thereon, 
and the plaintiff then becomes entitled to the judgment of the Court upon 
the confession in the defendant's plea. 4 B. & C, 152. 

The question whether the plaintiff is entitled to judgment where an im- 
material issue has been found, or whether a repleader must be awarded, 
has usually arisen when such issue has been found against him ; and that 
was the case in Lambert v. Taylor, already cited. It is said in Jones 
V. Bodenham, (5 Mod., 227,) that when issue is joined upon an ill 
plea and a verdict for the plaintiff, yet he sh^ll have judgment : for the 
defendant shall not take advantage, after a verdict, of his ill pleading. 
But, notwithstanding this expression, it seems that the plaintiff is only 
entitled to his judgment by reason of the confession in the defendant's 
plea. And so this case appears from the report in Lord Raymondy 
(1 Ld. Ray., 90) : " It was an action of trespass. The defendant pleaded a 
justification which was bad in substance, and upon issue joined thereon, 
the plaintiff obtained a verdict. It was decided that judgment must be for 
the plaintiff upon the confession, and not upon the verdict, and that a new 
writ of inquiry must be awarded for the damages, for the issue being im- 
material, the Jury could not give damages, therefore the verdict was set 
aiside, and judgment given upon the confession of the defendant, who hath 
admitted the trespass." So that even there, when final judgment could 
not be obtained without the aid of a Jury, a repleader was not awarded. 
I will merely mention another case to illustrate this rule. It is to be found 
in 14 Viner, Judgment D., and is one of the cases cited by Farke, B,, in 
Owynne v. Burrill, in which the whole subject underwent a very full dis- 
cussion. ** In debt upon obligation, if the defendant acknowledges the 
sealing and delivery of the obligation, but that he delivered it to J, T, to 
be kept till certain conditions performed, and that J, T, delivered it before 
the conditions performed, and so not his deed : upon which issue is joined, 
and a verdict that it is his deed. Yet the plaintiff shall not have judg- 
ment upon the verdict, because it is no good issue, inasmuch as he could 
not conclude, and so not his deed against his own confession. But the 
plaintiff shall have judgment upon the confession of the defendant, in his 
plea in bar, where he has confessed the deed. 6 Bing., N. C, 627. 
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The case of Plumer v. Lee, (2 M. <& W.,' 491), which was relied on by 
Mr, Gray at the argument, does not at all militate with these authoritiei 
to which I have referred. That case is distinguished from this, and u 
replication was there awarded on the express ground that there was no plen 
containing a confession of a cause of action. That case, however, it may 
be observed, has been overruled by the same Court in Bigdow v. }fltchfiV. 
7 M. & W., 622. 

Our judgment then, is, that the rule for a new trial must be di»chfu-^»<j. 
and that judgment be entered for plaintiff upon the concession. 
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ALMON V. COCK. 

One of several trustees can indorse a note payable to their testator. 

This was an action of assumpsit upon a promissory note, tried before 
Mr, Justice Bliss, at Truro, in which a verdict passed for the defendant, 
with leave to move by consent of both parties, to enter a verdict for plain- 
tiff, for the amount of the note, if the Court should be of opinion that the 
action was maintainable. 

The plaintiff was the indorser of the note, which was originally payable 
to Nathaniel Marsters^ and after his decease was indorsed by one of his 
executors to plaintiff. 

ttALLiBitKTON^ C* J, It was objected that an indorsement by one 
fxecutor where there were others, was insufficient ; but, on looking into 
the cases, it is quite clear that this objection cannot be sustained. In 
KUsack V. Nicholson^ (Cro. Eliz., 478-96), it was adju^'ged, after two 
arguments, that where one executor delivered to the defendant a bond 
wherein A, B. was bound to the testator in a sum of money, which bond 
the executor delivered to the defendant, in satisfaction of his (the execu- 
tor's) own proper debt, the surviving executor, after the death of him who 
had made such delivery, could not maintain detinue against the defendant 
to recover the bond back. On the first argument the Court seemed to be 
divided ; but, on the second, three Judges against one gave judgment for 
the defendant, on the ground that the executor might have released the 
debt, and therefore he might give and dispose of the instrument of the 
debt. In Jacomh v. Harwood, 2 Vesey, 267, one executor had mortgaged 
leasehold property of the testator ; Sir John Strange^ in giving the judg- 
ment of the Court of Chancery, said : " Nothing is clearer than this, and 
I never heard it questioned in case of executors, that each executor has 
the entire control of the personal estate of the testator, may release or pay 
a debt, or transfer any part of testator's property, without the concurrence 
of the other executor." 

There was a further objection to the amendments allowed by Mr. Justice 
Bliss at the trial, but we are of opinion that those amendments were 
properly allowed. The main point in dispute between the parties was, 
whether one executor could indorse a note due to the testator without 
die concuixence of the others ; and the amendments allowed that ques- 
tion to be properly presented to the Court. 



266 SANFORD v. SAKFORD. 

We are therefore of opinion that the verdict should be entered for the 
plaintiff for £26 68. 6d. — the sum agreed upon at the trial — if the Court 
should be of opinion that the action was maintainable. 
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Arbitrators acting under a submission requiring the award to be made in writing, 
ready to be delivered to the parties at a certain day, cannot, after having made such 
an award, set it aside and make a new one. 

This was an action of ejectment tried before the Chief Jugtice «t 
Windsor. The following were the facts in the case : 

The lessor of the plaintiff and defendant having disputes relative ib 
the boundary of their several lands, submitted the same, by b^nds dated 
the 25th October, 1841, to the award and arbitrament of William Card 
and Henry Vaughan^ and such umpire as they should select, **so thtk 
the award be made in writing, ready to he delivered to the said parties Oft 
or before the 15th of November then next ensuing." The arbitrators 
selected Archibald Smith as such umpire ; and the three, within the lime 
limited, made their award, which was in writing, in duplicate, signed baA 
sealed by them ; and when so made, was considered by them as final. 
Each of the two arbitrators then took one of the awards thus executed to 
deliver them to the parties. After this, the plaintiff, who, it would thtti 
appear, had been made acquainted with this award, stated that a mistakd 
had been made in deciding on the line, by which the rights of dthdr 
persons were affected ; and thereupon the arbitrators and umpire agaia 
met, without the defendant having notice or being present, and made t 
second award — the first being put by as a thing of no use. At the trili, 
the plaintiff produced and offered in evidence this last award in mippoit 
of his case. It was objected to, on the part of the defendant, on th6 
ground that the arbitrators, having already made their award, were fumii 
officio. The Ckief Justice being of that opinion, rejected it. The plam* 
tiff then called the umpire, who stated the above facts, and produced the 
first award, which he said had been ever since in his possession. Tkc 
reception of this award was also opposed, but was admitted by the Chief 
Justice ; and ultimately a verdict was taken for the plaintiff by -conseftt, 
subject to a non-suit to be entered if the Court should be of opinion that 
the first award was improperly received. A rule nisi to this effect wai 
granted, on which the case was argued in Michaelmas Term. 

Bliss, J. We have no doubt that the ruling at the trial was vtL evistf 
way correct. The cases of Brown v. Vawser, 4 East. 584, of Henfrt^ f . 
Bromley, 6 East. 309« and of Irvine v. Elnon, 8 East. 54, are oondiH^vdlf 
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in point. In all these, it was decided that under a submission, such as 
that in the pr^ent case, — " so that the award be made in writing, ready 
to he delivered by a certain day," — an award made within the time was 
complete when it was ready to be delivered, and did not require delivery 
to give it effect. The arbitrators, according to the very terms under 
which they derived their authority, had then completely exercised it. 
Their authority wa» thereby exhausted, and at an end. Here, however, 
something m^re was done by the arbitrators ; and if both parties did not 
receive full notice, which was not necessary, (2 Saund., 62nd note,) one 
at least had been fully informed of the award ; and I should consider that 
there had been a sufficient publication, if the submission had even re- 
quired this. In Brooke v. Mitchell, (6 M. & W., 473,) the submission 
required that the award should be made and published on or before a 
certain day. The award was executed in the presence of two witnesses, 
but the plaintiff died the next day before he had notice that it was ready. 
The award was upheld. Parke, B., said that after execution in the pre- 
sence of two witnesses, it was a- complete act, so far as the umpire (who 
made the award) was concerned — that he could not have altered it ; and 
Alderson, B., says : "The award is made and published when the arbi- 
trator, by some act, has expressed his fined determination in the matter 
referred to him." 

In the present case, the arbitrators had clearly expressed their final 
determination when the award which they had made, and which was 
considered final by them, was put in a train to be delivered to the parties ; 
that which they did afterwards, at the request of the plaintiff, was a void 
act, but it would not make void that award which was already well made. 
Ab alteration on the face of the award itself, made by the arbitrators 
afterwards, would not invalidate the award. It would stand good as it 
was originally made {Hen/ree v. Bromley) ; nor could any subsequent at- 
tempt by them to set aside their award as a thing of no use, or any 
opinion expressed by them that it was so, destroy its validity. They 
could no longer do any act or exercise any judgment on the matter. 

The objection raised by the defendant, that the award was void because 
the seals had been taken off — supposing the submission had required it 
to be' under seal — would be without weight if it had been done by the 
arbitrators as a revocation of their act, for this would have been equally 
beyond their power, and, after their authority was ended, must be consi- 
dered in the light of an act of spoliation by a stranger. That, however, 
was- not the fact. It appears, by the evidence of the umpire, that it has 
been the effect of accident or carelessness. 

We think, therefore, that the verdict was right, and the rule to »titer a 
non-suit must be discharged. 
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McKENZIE V. LONG. 

When a suit is brought for the recovery of a sum above £20, and it is redao«d by a 
set-off below £5, the plaintiff will, nevertheless, be entitled to declaration costa. 

The plaintiff in this case recovered a verdict for £2 13s. 4d. only. A 
rule nisi was obtained for the taxation of summary costs. 

Bliss, J. The reduction in this case was under a set-off, though it 
was contended it was rather to be viewed in the light of a part payment 
of the plaintiff's demand. There is clearly no sufficient ground for thui 
considering it ; and the question then is, whether, when the sum is so 
reduced as to bring it within the summary jurisdiction of the Court, the 
plaintiff can claim only summary costs. We have already decided that 
this must be so when the original debt has been reduced by payment. 
But a very clear and well recognised distinction exists between that case 
and when the reduction arises out of the defendant's set-off. Tidd (971) 
lays it down expressly. He says it is a constant and invariable rule that 
none of the Court of Conscience acts extend to cases where the sum reco- 
vered is reduced imder the limited amount by. means of a set-off or 
tender ; and the cases oi Pitt v. Carpenter (2 Str. 1191), Gross v. Fisher 
(3 Wil. 48), and McCallum v. Garr (1 B. & P. 233), are express and 
positive authorities to this effect. 

In Pitt V. Carpenter (2 Str. 1191), where the debt is reduced by a 
set-off below the sum of 40s., it does not affect the jurisdiction of the 
Court (of B. R.,) for, per curiam^ how can the plaintiff tell whether the 
defendant would set-off anything, so as to be bound to choose the inferior 
jurisdiction ? Besides, he has in effect recovered the larger sum, because 
a debt which he must otherwise have paid is now satisfied. Here are 
two cases determined, both of them of greater value than is within the 
inferior jurisdiction. Gross v. Fisher is to the same effect. 

If the rule were otherwise, it might happen, as Lynch^ (7. «/., says in 
McCallum v. Carr^ that the most intricate point in account between 
merchants might come to be decided before a county court in England, 
and here summarily. We should be thus trying, in that way, two ac- 
counts, each to any unlimited extent. There is one case, indeed, in which 
the rule is not confined to a reduction of part payment, where the plain- 
tiff himself gave in evidence an account rendered by the defendant, con- 
taining items both on the debit and credit side, with a balance of £4 198. 
due plaintiff, and obtained a verdict for that sum {Freeman v. Ostv^t 
1 M. & S. 393). It was held that this was within the London Act. 
But there the whole e^'idence came from the plaintiff himself, and il 
entirely different from a set-off, of which the defendant may or may not 
avail himself, and which the plaintiff disputes. 

We think, therefore, that the rule must be discharged. 
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THAYER V. VANCE. 

When the d^ndaat served with proeeas bears the same naniB with the party obtftiii- 
Ing the goods, &c.| it is prima facie evidence that he was the party chargeable. 

Hallibubton, 6\ J. The two cases of Sewel v. Evans and Roden 
V. Hyde, in 4th Queen's Bench Reports, 626, which were so lately decided 
as 1843, settle the only question in this case ; that is, how far the plain- 
tiff is bound to prove the identity of the party liable to him for goods, 
notes, &€., with the party who has been served with the process, and 
appeared under it to defend the action ; ai^ the principle laid down 
appears to be, that if the defendant bears the same name with the party 
proved to be liable, the plaintiff is entitled to a verdict, unless some facts 
appear which raise a doubt of the identity. The mere proof that there 
are other persons of the same name is not of itself sufficient to raise 
such a doubt. 

It is quite possible that process may be served upon a person who is 
not the debtor, although he bears his ndme ; and when it is contended 
that such is the case, shall it be thrown upon the plaintiff to prove that 
he has served the right, or upon the defendant to shew that he has served 
the wrong person ? At the trial I was disposed to think that the burthen 
lay upon the plaintiff, — and there are cases which sustain that opinion ; 
but the latter decisions shew that the convenience of the community 
requires that it should fall upon the defendant. The plaintiff has no 
means of producing the person of the defendant, — and, as Lord Denman 
observes, the business of life could not well be carried on if a plaintiff 
were compelled to prove the identity of the person served with the debtor 
of the same name against whom he established a claim ; and if it should 
be decided that such proof were requisite to support a plaintiff's case, it 
would doubtless be always required by dishonest debtors, who, as yet, 
have seldom, if ever, thought of thus sheltering themselves from the 
claims of their creditors. It is quite possible that a defendant may some- 
times be subjected to inconvenience by throwing upon him the burthen 
of proving that he is not the person who dealt with the plaintiff ; but he 
has, in general, greater facilities than the plaintiff has of proving that he 
is. He can present himself in Court, and ask the witnesses if he is the 
person to whom the goods were delivered, or who signed the note, <kc. 
It may be said that in this case the evidence upon this point was taken 
in Boston under a commissioner, and therefore the defendant had not 
that opportunity ; but, ^n the other hand, he had the advantage of know- 
ing what that evidence was before the trial, and might have proved that 
his personal appearance did not correspond with that given ; that he was 
not in Boston at that time ; that he had never dealt in such articles as he 

16 
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was charged with, &c. ; for he must be unfortunate indeed if his appear^ 
ance does correspond — if he was actually then in Boston, and did deal in 
such articles, and yet was not the man who dealt with the plaintiff. 

I therefore think that I was wrong in leaving that question open to the 
Jury, and that the verdict should be set aside for mis-direction. 
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CHARLES BRYSON v. JOSEPH GRAHAM. 

Though a debt contracted in Scotland would have been barred by the Scotch pro- 
ficription act from lapse of time, yet if the defendant come to this provinoe, an action is 
maintainable for its recovery here. 

The question in this case arose upon demurrers taken by the plaintiff 
to the rejoinder to the plaintiff's replication to the defendant's 2d 4th & 
5th pleas. The declaration cbntained seven counts, the first six on four 
several bills of exchange drawn by the plaintiff at Glasgow in Scotland, in 
the years 1836 and 1837, upon and accepted by the defendant, payable at 
four months after date at the shop of the defendant in Glasgow. All these 
bills as set out in the declaration and as they respectively became due 
were presented for payment at the shop of the defendant in Glasgow, but 
were dishonored and not paid. The seventh count is for goods sold, money 
paid, dec. 

The defendant's 2d plea to this declaration was actio non dccrevU infra 
sex annos. The 4th plea alleged that the plaintiff ought not to maintain 
his action because by an act of Parliament of G. B. made in the 12th year 
of the reign of George III, it was enacted that no biU of exchange or 
inland bill or promissory note executed after the 15th day of May, 1792, 
should be of force or effectual to produce any diligence or action in that 
part of G.B. called Scotland, unless such diligence should be raised and 
executed, or action commenced thereon, within the space of six years from 
and after the terms at which the sums in the said bills or notes became 
exigible. The plea then averred that the several bills of exchange men- 
tioned in the declaration were drawn by the plaintiff and accepted by the 
defendant in Scotland, and that after the terms at which the sums therein 
mentioned became exigible, the plaintiff and defendant resided in Glasgow 
in Scotland, and were subject to the laws of Scotland, and that since the 
bills became due and payable, more than six years had elapsed before the 
commencement of this suit, and that no legal diligence had been raised 
and executed or action commenced thereon against the defendant within 
six years from and after the respective times at which the sums therein 
mentioned became exigible and payable. 

The 5th plea alleged that in the several causes of action in the declara- 
tion mentioned, accrued to the plaintiff in Scotland upon the contracts 
and transactions set forth in the declaration, and which were made and 
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had hy and between the plaintiff and defendant at Glasgow, in Scotland, 
more than six years next before the commencemement of this suit, viz.: 
on the 2nd November, 1837, and that before and at and after the respect- 
ive times when the said contract and transactions were made and had in 
Scotland, and before and at and after the respective times when the said 
several causes of action in the said declaration had accrued to the plaintiff in 
Scotland, the plaintiff and defendant respectively resided at Glasgow, in 
Scotland, and that the plaintiff and defendant and the said contracts and 
transactions were subject to the laws in force there ; and that the several 
contracts and transactions and the several causes of action so accruing to 
the plaintiff in Scotland, more than six years before the commencement 
of this suit, from the lapse of time of such terms, became and were by the 
laws of Scotland of no force or effect to produce any diligence or action 
thereon in Scotland, but the same were by the lapse of such time before 
the commencement of this suit barred and limited or prescribed by the 
laws of Scotland, and that the plaintiff is by the lapse of more than six 
years from and after the causes of action accrued to him in Scotland before 
the commencement of this suit barred from having his action against the 
defendant. 

The plaintiff to the defendant's 2nd plea replied the saving clauses 
of our statute of limitations. That at the time when the several causes 
of action in the declaration mentioned accrued to him, he the plaintiff 
was beyond seas, viz. : at Glasgow, in Scotland, and that he did not at 
any time from the time the causes of action accrued, xmtil within six 
years of the day of the commencement of this suit come into the province 
of Nova-Scotia. 

There is the like replication to the 5th plea. To the plaintiff's repli- 
cation to the defendant's 2nd plea the defendant rejoined, that at and 
before and after the time when the causes of action in the declaration 
mentioned accrued to the plaintiff, the plaintiff and defendant respectively 
resided at Glasgow, in Scotland, and were subject to the laws in force 
there. That the contract and dealings and transactions between the 
plaintiff and defendant were made and had, and the causes of action in 
the declaration mentioned arose and accrued to the plaintiff in Scotland, 
and were subject to the transactions there. That by the laws of Scotland 
by the lapse of six years from and after the causes of action accrued to 
the plaintiff in Scotland without legal process had thereon, they became 
and were of no force or effect to produce any diligence thereon against the 
defendant, but in consequence of such lapse of time without legal diligence 
or aetion thereon in Scotland, became and were barred, limited, and 
prescribed by the law of Scotland. That the several causes of action in 
the declaration mentioned did not accrue to the plaintiff at any time 
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within six years next before the commencement of this suit. To the 
replication to the 4th plea defendant rejoined — that before and at and 
after the said several causes of action in the 4th plea mentioned accrued 
to the plaintiff, the plaintiff and defendant respectively resided in Scot- 
land, and that they and the several causes of action in the 4th plea 
mentioned were subject and bound by the law of Scotland. The rejoin- 
der to the replication of the 5th plea was that before and at and after the 
time when the several causes of action in the declaration mentioned 
accrued to the plaintiff, the plaintiff and defendant respectively resided at 
Glasgow, in Scotland, and that they the plaintiff and defendant and the 
several contracts and causes of action in the declaration mentioned were 
subject and bound by the laws of Scotland. The plaintiff demurred 
specially to these several rejoinders, and there was a joinder in demurrer. 

Bliss, J, The main question for consideration arising from the plead- 
ings, is whether this action barred by the Scotch act of limitations or 
prescriptions 12 Geo. 3 c. 72 is also barred in Nova-Scotia. 

The residence of the contracting parties and "the place of the contract 
is admitted by the pleadings to be in Scotland. It is 'also admitted that 
the plaintiff, when his cause of action accrued, was not in Nova 
Scotia, but beyond the seas ; and that after his cause of action accrued, 
he never came into Nova Scotia until within six years of the day of the 
commencement of this suit. The 37 & 39th clauses of the Scotch prescrip- 
tion act enact *' that no bill of exchange, inland bill, or promissory note 
shall be in force, or effectual to produce any diligence or action in that 
part of Great Britain called Scotland, unless such diligence shall be raised 
or action commenced thereon within the space of six years from and after 
the terms at which the sums in the said bills or notes become exigible." 
But it is provided " that it shall and may be lawful and competent, at any 
time after the expiration of the said six years, in either of the cases before 
mentioned, to prove the debts contained in the said bills or promissory 
notes, and that the same are resting owing by the oath or writ of the 
debtor." Now, in this Court, in Hil. Term, 1834, in the case of Marsh, 
surviving partnelr of Taskner v. Hoyne, it was frilly considered how far 
the English statute of limitation affected a plaintiff suing here for a debt 
contracted in England between parties there resident, and prescribed by 
that statute. We decided that a debt contracted in England between 
parties there residing was not prescribed in Nova Scotia, provided the 
action was brought within six years after the plaintiff's first coming into 
this province, — that the plaintiff's remedy only was barred in England, 
but the debt was still subsisting and recoverable here. The case of 
WiUiamB v. Jones (13 East., 349,) was then relied on, in the judgment 
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by us, as decisive. That decision, then, must govern the present case, 
unless there be a distinction between the English and Scotch acts of 
limitation. And it has been argued that there is a wide distinction, for 
that though, under the English act, the remedy only is prescribed, yet by 
the Scotch act not only the remedy, but also the claim or title itself, is 
prescribed and extinguished, and therefore the plaintiff's right of action 
is gone every where. 

The general principle is, that the statute of limitation or prescription 
of the place where the suit is brought govern the right of the parties in 
such suit, or that the recovery must be sought rfnd the remedy pursued 
within the time prescribed by the lex foriy without regard to the lex loci 
contractus or the origin of the cause. In the case of LeRoy v. Crown- 
shield^ (2 Mas. Rep., 159, Mar. 2, cap. 65,) also referred to hy AngeUm 
his valuable work on limitations, Mr. Justice Story, clarwm et honorabUe 
nomen, seems to have inclined to the opinion, though he admits the 
current of authorities to be the other way, that, in a case where all reme- 
dies are barred by the lex loci contractus^ there is a virtual extinction 
of the right in that place which ought to be recognized in every other 
tribunal as of equal validity. But that learned Judge appears to have 
come to a different conclusion in his Conflict of Laws, for he says (I quote 
from Angell), referring to the case of Doe v. Lessman (5 CI. dz; Fin. 1) in 
the House of Lords : — "It may be added that, as the law of prescripti(m 
of a particular country, even in the case of contracts made in such country, 
forms no part of the contract itself, but merely acts upon it ex 'post fado, 
in case of a suit it cannot properly be deemed a right stipulated for and 
included in the contract." 

The general principle, then, is cleai'ly such as I have stated. But 
though statutes of limitation or prescription of a place where the suit is 
brought may properly be held to govern the right of parties in such snits, 
or, as the proposition is commonly stated, the recovery must be sought 
and the remedy pursued within the times prescribed by the lex fori, with- 
out regard to the lex loci contractus or the origin of the cause, — yet 
Story, in his Conflict of Laws, p. 147, says there is a distinction which 
deserves consideration, and which has been often propounded. It is this: 
Suppose the statute of limitations of a particular country do not only 
extinguish the right of action, but the claim or title itself, ipso' facto, and 
declare it a nullity after the prescribed period, and the parties are resident 
within the jurisdiction during all that period, so that it has actnally 
operated upon the case, — in such a case may not such statute be set up 
in any other country to which the parties may remove, by way of extin- 
guishment or transfer of the claim or title ? This is a point which does 
not seem to have received as much consideration on the decisions of the 
common law as it would seem to require. 
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It is under this distinction that the defendant must maintain his defence, 
and under which he contends that the plaintiff's right of action was not 
only extinguished in Scotland, but also in Nova Scotia. I may here 
remark that I do not find any express decision sdopting and sustaining 
this distinction taken by Judge Story ; no case wherein it has been decide :l 
that where the statute of limitations of a particular country wherein the 
contracting parties reside extinguishes the debt ipso facto after the pre- 
scribed period, that there the statute may be set up as a bar to an action 
in any other country, and the debt held extinguished. 

Mr, Justice Story ^ in his Conflict of Laws, p. 488, does certainly con- 
sider that, if the claim or .title itself be ipso facto extinguished, and 
declared a nullity by the statute of limitations of the countrj*^ where the 
contract was made and the parties resided, that such statute may be set 
up in any other. 

In the case also oi Doe v. Lessman (5 CI. and Fin. 1) in the House of 
Lords, Lord Brougham refers to this distinction, and calls it an excellent 
one ; and Tindal^ G, J,^ in Huher v. Steener, (2 Bing., N. C. 202,) re- 
ferring to this distinction, undoubtedly sanctipns it, and considers it well 
founded when taken with the qualifications annexed to it by the author. 
That qualification is, that the parties are resident within the juris- 
diction at the prescribed period. He says, with such restriction, it does 
indeed appear but reasonable that the part of the lex loci contractus which 
declares the contract to be absolutely void at a certain limited time, with- 
out any intervening suit, should be equally rescinded by the foreign 
country as the part of the lex loci contractus which gives life to and regu- 
lates the construction of the contract ; both parties go equally ad valorem 
contractus^ both ad decisionem lites. 

Angell also, in p. 65 and the fomr following pages, refers to this dis- 
tinction, and to the cases of Doe v. Lessman and Huher v. Steener, as if 
ike distinction were established. Still, there has been no decision that I 
can find upon the point itself ; it has been recognized incidentally only. 
We may, however, assume it to be settled that Judge Story's distinction 
would be upheld in any case that now fell within it. I would here obser\'e 
that Lord Brougham and Chief Justice Tindall seem to consider the 
distinction taken by Story as quite new, and for the first time advanced 
by him ; but is it not very clearly adverted to by the Court in Williams 
V. Jones f Lord Ellenhorough says : — "It is said that parties who have 
contracted abroad return to this country with the same rights only which 
they had in the country where they so contracted ; and, generally speak- 
ing, this is so — that is, if the rights of the contracting parties be extin- 
guished by the foreign laws upon the happening of certain events ; but 
here there is only the extinction of the remedy in the foreign court, ac- 
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cording to the law stated to be received there, but no extinction of the 
right ; and there is no law or authority that, where there is an extinction 
of the remedy only in the foreign court, shall operate by comity as an 
extinction of the remedy here also." 

The question, then, comes to this : must the Scotch act of prescriptiQn, 
which takes away the legal mode of recovering a debt, be considered as 
affecting the contract itself, like payment, release, or judgment, which in 
effect extinguishes the contract, or as affecting the remedy only, by deter- 
mining the time within which a particular mode of enforcing it shall be 
pursued ? Is the debt extinguished and annihilated under the statute ? 

I confess that I do not find any words in this act leading me to the 
conclusion that the debt or right of the parties* in Scotland ifi extinguished. 
The act was doubtless framed by a Scotch lawyer, who would naturally 
adopt a very different phraseology than that found in acts applicable to 
England only. The technical legal words are entirely different. But 
when we talk of the debt itself being extinguished by the statute, it does 
not appear more strongly worded to have that effect than the JBngUsh 
statute 21 James I., cap. 1685. 

BelU in his commentaries, (vol. 1, 306,) does indeed say there is a dif- 
ference between the Scotch and English acts, and that by the words of 
the Scotch act the bill is annihilated as a ground of diligence or action, 
and the acknowledgment of the debt confined to writ or oath. In 
England the limitation may be discharged by any acknowledgment of the 
debt, even the slightest, and by parol. 

Now, in the statute of James itself, there are no words to be found at 
all implying that the limitation prescribed by it may be discharged by an 
acknowledgment of the debt after it is prescribed by the statute. It 
expressly declares that no action shall be brought after the prescribed 
period. The courts have held that a subsequent promise^ even parpl, 
(tiiough now it must be in writing) revived the debt, and prevented t}ie 
operation of the statute ; but the statute itself peremptorily prescribed 
any action being brought after the Is^e of six years in such cases as the 
present. 

I read the Scotch prescription act as declaring, in the language of t)ie 
Scotch law, that no action shall be brought upon any bill, die, unless 
«uch action shall be brought within six. years after the bill or note became 
due. The bill or promissory note in Scotland is not of fwrce or effectual 
to produce any diligence or action thereon. The bill or promissory note 
in England is of no force or effectual in England to maintain any such 
action. 

But if the bill in England, after it is presented, is not revived and set 
up by a new promise, which must now, by Lord Tpufrrdm^s act, be 
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reduced to writing, the debt, which might be the consideration of 
the bill, is prescribed also. It is not so under the Scotch law, for though 
you may not sue on the bill after the prescribed period, you may proceed 
to prove the debts contracted iii the bills, and that they are owing, by t^e 
oath or writ of the debtor {BelVs Com,, 252). Does this not shew that 
the Scotch act prescribed only the remedy upon the bill, and not the right 
of the party to recover the debt itself? — that it does not wholly extin- 
guish the debt ? The bill itself, when the debt which was its origin is 
sued for, may be given in evidence. It is not therefore annihilated, as it 
would be by payment or release. 

But the language of Lord Brougham, in the ewe of Doe v. Lesstnan, 
upon this very Scotch act, is, I think, decisive of the question. '* It is 
said that the limitation is of the very nature of the contract. First it is 
said that the party is bound for a given time, and for a given time only. 
That is a strained construction ,of the obligation. The party does not 
bind himself for a particular period at all, but merely to do something on 
a certain day ; but the law does not suppose that he is, at the time of 
making the contract, contemplating the period at which he may be freed, 
by lapse of time, from performing it. The argument that the limitation 
is of the nature of the contract supposes that the parties look only to the 
breach of the agreement. Nothing is more contrary to good faith than 
«uch a supposition, that the contracting parties look only to the period at 
which the statute of limitations will begin to run. It will sanction a 
wrong course of conduct, and will turn a protection against laches into a 
premium for knavishness." In that case it was said that, by the law of 
Scotland, not the remedy alone was taken, away, but that the debt itself 
was extinguished ; but his lordship said that, under the Scotch law of 
prescription, there was no ground for the distinction, and that the debt 
was still supposed to be existing and owing, though the act of limitation 
of 1772 of Scotland was strong with respect to the remedy to be enforced. ' 

We think, then, that the Scotch prescription act, 12 George III., cap. 
72, does not extinguish the debt, but the remedy only. 

This view of the case renders it unnecessary to advert to the special 
technical points raised by the demurrer, for they are decided by the 
deciskan on the main ground. Nor need I notice how the pleadings 
stand as respects the seventh count, which is for goods sold and delivered. 

Judgment, therefore, must be entered for the plaintiff upon the 

demurrers. 

17 
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GARDNER v. HORNE. 

A way of necessity is not superseded by the subsequent construction of a public 
road, to which the person claiming such right can have access through his own lands 
by a less convenient way. 

Where the right of way is claimed to certain messuages, it is sufficient to sapport 
the count that there be one messuage. 

This was an action on the case for disturbance of a right of way claimed 
by the plaintiff over the lands of the defendant. It appeared in evidence 
that one McKenzie^ through whom the defendant claimed, had, many 
years ago (in 1 826), conveyed a part of his land to the plaintiff, to which 
there was no other access to the main road except over the other land, 
subsequently sold to the defendant ; that, in iact, the way in question 
had been always used by the plaintiff until the obstruction complained of. 
It also further appeared that about fourteen years ago, and while this 
private way existed, a public road had been opened in the rear of the 
plaintiff's land, which, by a circuitous and distant route of four or five 
miles, was connected with the main road to which the way in question 
led. The Chief Justice^ before whom the cause was tried at Wind8<a', 
directed the Jury that if, at the time of the conveyance to the plaintiff, 
there was no other mode of getting to the main road except by passing 
over the land of the seller, or by a trespass over the land of other adjoin- 
ing owners, the plaintiff had a right of way of necessity — which fact he 
thought established by the evidence. The Jury found for the plaintiff. 
A rule nisi was afterwards granted for a new trial, which was argued m 
Trinity Term, when it was contended by Wilkins, for the defendant, that 
this was a misdirection on the part of the Chief Jtcstice ; that the way of 
necessity, which he did not dispute in the outset, could only continue bo 
long as the necessity existed which created it ; and that the subsequent 
opening of the public road in the rear of the plaintiff's land, by which 
he had the means of passing to and from his lands, superseded the right 
of way, which became thus no longer necessary, though it might be mwe 
convenient — as^it was' not convenience, but necessity, which gave the 
right of way. And for this the case of Holmes v. Goring (2 Bing. 76) 
was relied on. 

Bliss, J, It is certainly very reasonable that a right exercised over 
the lands of another, and which is supported only upon the necessity of 
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the case, should be limited in its use to the continuance of that necessity. 
I agree, also, with the defendant's counsel, to a certain extent, that the 
circumstance of the new way being somewhat less convenient will not on 
that account prevent the old way of necessity from being extinguished ; 
or otherwise — as was said by Best^ Ch. «/., in the case cited — "a party 
might retain a way over one thousand yards of another's land, where, by 
a subsequent purchase, he might reach his destination over one hundred . 
yards of his own.'* But still some regard must, I think, be had to con- 
venience — for inconvenience, pushed to an extreme, amounts to a neces- 
sity. In all such cases, the question, I take it, will be, whether, fairly 
and reasonably considered with reference to the situation of the land and 
the circumstances of the case, the necessity which created the way has 
been removed or not by that which is alleged to have put an end to it. 

Now, what is that way which the purchaser of land so situated in a 
case like this claims, and which the law gives him ? It is a way over the 
land of the seller to and from the nearest public highway. Before 'this 
way can be superseded, or the necessity which created it be terminated, 
there must be another means of access provided from the land in question 
to that nearest public highway. To give the party the means of reaching 
this highway by a remote and circuitous route, when he has a direct and 
immediate communication with it, is not giving him a new road to the 
destination to which his v^ay of necessity conducted him, and does not 
put an end to the necessity for its continuance. The argument of Mr. 
Wilkina would lead to the most extravagant conclusions. According to 
it, if any new road now exists by which the plaintiff can ultimately reach 
that to which his present way conducts him, though it should carry him 
first round the whole township by a day's journey or more, the necessity 
for his rjght of way is removed, and the way itself at an end. The pre- 
sent case is not quite so extreme a one, but it borders closely on it. The 
plaintiff has now, under his original right, an immediate access to a 
neighboring highway ; a new road has been opened in the rear of his lot, 
which, by taking him some miles out of his way, will at length bring him 
to the highway in front. This is not merely a less convenient way : the 
reasonable enjoyment of his land — the ordinary benefit to be derived 
from it — can no longer be had, unless he can still use the way which he 
acquired when it was first purchased. In Morris v. Edgington (3 Taunt. 
31), Mansfield, Ch. J., says : — "I know not how a way of necessity has 
been expounded, but it would not be a great stretch to call that a necesr 
sary way without which the most convenient and reasonable mode of 
enjoying the premises cannot be had." The vmpossihility of passing to 
and from the land is indeed removed by the new road, but the necessity 
still remains for the use of the old way, if the land is to be beneficially 
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enjoyed, — and it is this which creates the right, and supposes it to have 
been originally granted. 

It is next contended by the defendant's Counsel that the proof does not 
support the right of way as it is set out. The declaration states (third 
count) that the plaintiff was lawfully possessed of certain messuages, with 
the appurtenances situate, &c., by reason whereof he is entitled to a way 
from the said messuages over the land of the defendant to the main road, 
and back again over the said land of defendant to the said messuage — 
or, as it is set out in the fourth count, towards the said messuages. It ap- 
pears from the evidence that, at the time of the purchase of the plaintiff's 
lot in respect of which this way is claimed, there was no house then on 
it, and that but one has been since built, which was standing oa. it when 
the action was brought ; and it is argued that the supposed right of way 
could not belong to the plaintiff by reason of his possession of that which 
did not exist at the time when the right itself commenced, and that the 
termini of the supposed way are incorrectly set out, as it does not and 
could not, under the proof, either begin or end at messuages, when but 
one exists. ^ 

With regard to the first, it may be answered that the right of way is 
supposed to have been given to the land for its fiill beneficial enjoyment 
for all purposes to which the land might be applied ; and the moment a 
house was erected on it, the plaintiff became entitled to a way to the 
house, and might claim it from that time by reason of his possession of 
the house, though he thus certainly very imnecessarily abridged and re- 
stricted his claim. I think, also, that there is no substantial mis- 
description here, and no material variance with respect to the termini. 
The way is claimed to run to and from certain messuages ; it is proved to 
run to and from a certain lot of the plaintiff's — and once touching that 
lot, it would continue to any number of houses that might be on it. There 
is, however, but one house, and that one, at all events, becomes a terminus 
for the way in question — and to that extent the description is satisfied. 
If there were more houses than one, it is obvious that there must be a 
variety of termini. A road that leads to two or more houses must, as 
respects each house, terminate with each. The plaintiff may have claimed 
a way to more houses than he can prove, but it is, in fact, a way to so 
many distinct and different houses, and his claim to one is not the less 
made good though he fail in making out the rest. It is a divisible pro- 
position that there was a way to several houses, imder which the plaintiff 
may, I think, shew that he had a way to one, as he had do^ie in this case. 

We are of opinion, therefore, that the objections to the verdict cannot 
prevail, and that the rule to set it aside must be discharged. 
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COLLINS V. BARSS. 

The owner of land on a sea shore or on a nayigable river is entitled to free ingresB 
and egress thereto and therefrom. Held that no length of time daring which occa- 
sional acts of obstraotion were permitted would debar him of those rights. 

This was an action on the case for disturbing plaintiff in the use of 
his wharf and dock. Verdict for the plaintiff. Rule nisi to set verdict 
aside. 

Halliburton, (7. J, The first objection taken by the Counsel of 
defendant was, that plaintiff had declared upon an exclusive right in him- 
self, and had not proved it. 

On referring to the declaration, we find that the plaintiff declares that 
he was lawfully possessed of a certain wharf, and a certain piece of land 
called a dock adjoining to the said wharf, with the appurtenances, &c., 
and by reason thereof, was and still is lawfully entitled to the free and 
uninterrupted enjoyment of the said wharf and dock ; and then proceeds 
to state that the defendant had disturbed the plaintiff in the enjoyment of 
this wharf and dock by placing a vessel, chains, &c., across the entrance, 
80 as to prevent the free ingress and egress thereto and therefrom. 

On turning to the proof, we find that the plaintiff shewed both title 
to' and possession of a wharf and dock at Bristol, in Queen's coimty ; 
and having done that, his title to the free and uninterrupted enjoyment of 
both is conferred upon him by law, unless some right is shewn to interfere 
with it. Property of this nature on the sea shore is as much protected 
by the law as inland property. If it is so situated as to interfere with 
public rights by injuriously narrowing the point, or otherwise proving detri- 
mental to navigation, it can be indicted and abated as a nuisance. But 
until a Jury decide (see Hall on sea shores, p. 214, 2 Stark. Rep., 511,) 
that it is a nuisance, no individual can disturb the possessor in the enjoy- 
ment of it without having a right to do so. And as there was abundant 
proof of the defendant's having so disturbed the plaintiff, I think that 
the learned Judge was correct in turning the attention of the Jury entirely 
to the defendant's claim. 

It now remains for us to consider whether his directions relative to it 
were right, as the defendant's Counsel complains of mis-direction. 

The defendant rests his claim to a right to obstruct the entrance into 
the plaintiff's dock upon the ground of his having frequently placed ves- 
sels and chains in a similar situation for a long series of years, even before 
the plaintiff's wharf was erected. 

The learned Judge told the Jury that these occasional acts, however 
long continued, could not establish an exclusive right in the defendant to 
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this part of a navigable river, or justify him in obstructing the plaintiff, 
from the free ingress to and egress from his wharf and dock on that river. 
All bays, creeks, arms of the sea, and navigable rivers within the 
Queen's dominions are public highways, open and common to all her 
Majesty's subjects. But they differ from highways on the land in one 
essential particular : the Crown can make no grant of any part of a high- 
way to a subject. But for the purposes of commerce (for the convenience 
of which wharves are indispensable) the Crown can grant portions of the 
shore, and of the land adjoining to it under water, to individuals. It is 
stated in Hall on sea shores, p. 15 : — ^" The Kings of Englani have fre- 
quently, and from the most ancient times, exercised their right of owner- 
ship ill the sea shore by making grants thereof to the subject, accompany- 
ing grants of the terra firma adjoining, and by similar forms of grant." 
Much stress must, I think, be laid upon the words " accompanying grants 
of the terra firma adjoining," because that substantially assimilates these 
highways on the water to highways on the land, and preserves the prin- 
ciple which establishes that the Crown can exclude no one from the use 
of the highway, or interrupt the free egress from or ingress to it. The 
occupant of land on the sea shore has as much right to use the waters on 
that shore for the purpose of ingress and egress as the occupant of pro- 
perty adjoining a highway has to use the highway for such purposes. 
Could a grant be made to another of the land covered by water in front 
of him, he would be deprived of that right ; but if a grant be made to 
himself, and he erects wharves and stores thereon, his right is preserved, 
and the public are more probably benefitted than injured by such erec- 
tions. Should that not be the case, and the erections should be injurious 
to the public, the passage I have already cited from Hall shows in what 
manner that injury is to be remedied. So long, then, as the plaintiff is 
possessed of this wharf and dock, he has the same right of ingress and 
egress to and from it on the waters of the harbour of Liverpool as the 
owner of the shore before this wharf was extended from it had to ingress 
and egress to and from the shore to those waters. The waters of that 
harbour formed a highway to and from that shore, on which he had a 
right to pass and repass at pleasure ; nor could any dis-user on his part, 
or any acts of interference with it, however frequent or however long 
continued, depiive him of that right. If a man were in the habit of 
leaving his truck, his cart, or his waggon on the highway opposite to his 
neighbor's door, and his neighbor made no complaint for years, no length 
of time could establish a right in the owner of such cart, &c., so to place 
them, or compel his neighbor to submit to the inconvenience, whenever 
he felt it to be one. This law is as applicable to the water as the land, 
and I therefore think that the learned Judge was right in telling the Jury 
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that the occasional acts of occupation on which the defendant's claim was 
founded could not support it. It is obvious, from the nature of property 
of this description, that the mutual convenience of adjoining owners must 
frequently require much mutual accommodation ; and if, therefore, such a 
right as is contended for by defendant could be acquired by frequent usage, 
the circumstances under which that usage took place should be strictly 
investigated, and the right most cautiously admitted. The plaintiff* s 
witnesses do not deny that the defendant's vessels, chains, &c., had been 
extended as his witnesses state, but they say it was matter of accommo- 
dation between them. We may hope that the spirit of mutual accommo- 
dation will revive among them. But as they are here contending for 
their rights, we must decide upon them ; and as we are of opinion that 
the plaintiff had a right of free ingress and egress to and from his wharf 
and dock in the harbour of Liverpool, and that the defendant has enda- 
maged him by disturbing him in the enjoyment of that right, we think 
the rule to set aside the verdict must be discharged. 



LESSEE OF BIGELOW, et. al, v. NORTON. 

When two as trustees conveyed to themselves, and five others no trustees held that 

the title was sufficiently conveyed ; and that tiie lease made by the seven could be 

held to be the lease of the five, who were certainly able to lease. 

Query : if the two trustees could not have conveyed to themselves alone as trustees 7 

Where a person holds a house by virtue of his office, and loses that office, he is not 

entitled to notice to quit. 

This was an action of ejectment brought by the lessors of the Congre- 
gational Church at Habitant, Comwallis, against Norton, Verdict for 
plaintiff. Rule nisi to set verdict aside upon points reserved at the trial. 

Hallibitbton, G. J, The plaintiff's claim rested — first, upon a 
demise from seven lessors as trustees of the Congregational Church in 
Comwallis ; secondly, upon a demise from the seven (not naming them) 
trustees. 

Two objections were urged at the argument against the plaintiff's right 
to recover under these demises : 

First — That Weaver and Lowden, two of the lessors, who were the 
original trustees, convey to themselves and five others, and these seven 
were the lessors of the plaintiff jointly. 

Secondly — If the deed in proof passed the whole fee to the five who 
were capable of taking, the plaintiff cannot recover under a demise from 
the -seven. 

At the trial, three questions were put to the Jury : First — had such a 
congregation as was contemplated by the 9 George III. been established 



284 BIGELOW v. NORTON. 

at Habitant, in' Comwallis ? Secondly — had the plaintiff entered into 
possession of the minister's house (to recover which this action was 
brought) as minister of that congregation ? Thirdly -7- had he ceased to 
be the minister of that congregation ? The Jury found for the plaintiff, 
and thereby established that such congregation did exist — that the plain- 
tiff entered as minister, and that he had ceased to be minister. 

Can the defendant, who entered as tenant under that congregation, take 
these exceptions to the title of these lessors, who act on its behalf ? 

The statute to which the deed in proof refers is a public act, which the 
Court are bound to notice. The act not only recognizes trustees of such 
congregations, but directs their appointment, and vests the title to the 
property of those congregations in them. 

When they present themselves in that character to assert a claim in 
behalf of the congregation against an overholder of its property, ought we 
not to deem omnia rite acta until the contrary is shewn ? If the defen- 
dant had gone into his defence, and shewn that these trustees were not 
legally clothed with the authority which the act vested in the trustees, or 
that others, and not the lessors of plaintiff, were the trustees, then he 
would have placed himself in a different light, — not as resisting the just 
clain of the congregation under whom he held, but as resisting those 
who had no right to act on its behalf. But after a Jury have found that 
he entered as minister of that congregation, and that he has ceased to be 
so, can he set the congregation at defiance, and hold possession of the 
minister's house until they have produced their book and shewn that all 
their proceedings have been in strict conformity with the act ? I thiTiV 
his right to do so may be questioned ; but without giving any positive 
opinion upon this point, I proceed to consider whether this deed b liable 
to the objections taken upon it. 

The grantors describe themselves as the surviving trustees of the Con- 
gregational meeting house at Habitant, holding under a conveyance from 
John Hevmneon^ who conveyed the premises to them in trust for that 
congregation. The grantees are described as trustees appointed by that 
congregation under the 9 Geo. IV. The grantors, then, are trustees, two 
in number, holding under a deed from Hemmeon, The grantees are 
trustees, seven in number, appointed under the act by the congregation. 
If the congregation had appointed seven trustees altogether distinct from 
those previously possessed of the title to its property, no such objection 
could be made to the conveyance. If it was its pleasure that the two 
who held that title for it, imder the deed from Hemmeon, should be added 
to the five appointed under the act, why may not the trustees under 
Hemmeon^s deed convey to the trustees under the act in their official 
capacities, although two of the individuals who compose the latter body 
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are the same individuals who composed the former ? This, it may be 
said, is a subtle distinction. If it be so (which I do not admit), there is 
high authority in support of subtlety upon such occasions. This is a 
strict legal objection against parties who have established a just right to 
recover by the verdict of a Jury. In the lessee of Wilkinson v. tranmer^ 
et ai',9 (2 Wils., 75,) WilliSf C, J,, in giving the judgment of the Court, 
says (page 78) : — " XorcZ jBb6 arf, who was a very great man, in his 
reports, folio 277, says : ' I exceedingly commend the Judges that are 
anxious and almost subtle dstuti to invent reasons and means to make acts 
according to the just intent of the parties, and to avoid wrong and injury, 
which by rigid rules might be wrought out of the acts ;' and my lord Hcde^ 
in the case of Grossing v. Scudamore, (1 Vent., 141,) cites and approves of 
this passage in HohartJ* This case of Wilkinson v. Tranmer was cited 
by Coimsel in Goodtitle v. Bailey, (Cow., 599) in which the Court adopted 
the same principle. 

It may be said that in both these cases the question arose upon the 
construction to be given to the deeds, and not upon the capability of the 
parties to it ; but I think the same just principle is as applicable to astute 
objections to the one as to the other. The reason assigned by Willis, 
C J., in the case I have cited from Wilson, for approving the astuteness 
of Judges in carrying the intent of the party into execution, " ut res mMs 
vcUeat qaam pereat,** applies with equal force to both. But if it were not 
so, and we were compelled to pronounce that the two grantees could not 
convey to themselves in conjunction with the other five grantees, what 
would be the consequence ? 

It is laid down in Sheppard's Touchstone, p. 81-2 : — "If divers join 
in a deed, and some are able to make such a deed, and some are not, this 
shall be said to be his deed alone that is able ; as if divers join in the 
grant of a thing by deed, and one alone hath all the estate, and the rest 
have nothing in the thing granted, it shall be said to be his grant alone 
that hath the estate. And so e converse, if a deed be made to one that 
is incapable and to others that are capable, in this case it shall enure to 
him only that is capable.** Therefore, if Weaver and Lowden were incap- 
able of conveying to themselves, they were capable of conveying to the 
five others, and in such case the five others took the whole estate. Then 
upon the same principle, the seven joined in a lease to John Den, and iiye 
of them had the estate to convey. John Den took it imder that lease, and 
can therefore maintain the action. 

There was also an objection to the notice to quit, which was signed by 

Mr, Webster, the plaintiff's attorney, without any proof of his authority 

to give such notice. Were the defendant entitled to notice, this objection 

would prevail ; but in a case where an official person occupies a house 

18 
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merely in virtue of liis office, when he ceases to hold the office his right 
to the possession of the house expires, and it would be unjust to withhold 
it from his successor under the provisions of an act which does not em- 
brace such a case. 

I think the rule for a new trial should be discharged. 
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Before Bliss, J., DesBabbes, J., and Wilkiks, J. 

MOBSE V. CHESNUTT. * 

Where rule nisi has been granted for taking off a de&nlt and the plaintiff nnsac- 
cessfully opposes its being made absolute, he will be liable for costs. 

This was an action for a foreclosure of mortgage. A default liad 
been regularly entered up ; but tbe defendant's attorney had not pleaded 
in consequence of a misunderstanding as to the time which had been 
given him by the plaintiff's attorney. There were aflSidavits disclosing .8^ 
defence on the merits, and affidavits produced in answer thereto. 

McGidly for plaintiff. The main question was decided at Chambers 
before Wilkins, J., who decided that defendant was entitled to have the 
default taken off ; but gave plaintiff leave to mention the cause in Court 
to have a decision upon the question of costs. The default being regular 
the defendant is only entitled to have it taken off upon payment of costs. 
The Judge, however, was of opinion that plaintiff ought to pay the costs 
/)f making the rule absolute. 

Bliss, J. There is a general rule in the practice act that the unsuc- 
cessful party is to pay costs. When a party resists the making of a rule 
absolute, and it is made absolute, he must pay those costs. 

♦ Vide ante, p. 234. 
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WiLKiNS, J. The defendant made an application to the plaintiff to 
take off the default. As plaintiff ought to know whether defendant had 
any merits or not, he ought to pay costs incurred in consequence of his 
not having done so. 

Desbaeees, J. There is nothing in this case to take it out of the 
general rule. The plaintiff had no right to come in with affidavits to shew 
that there was no defence on the merits. 

Rule absolute with costs. 



Apbil 27, 1858. 

DOYLE V. TIMMINS. 

In appeal causes defendant will be let in to defend after judgment agamst him, 
under section 26 of the Practice Act of 1863. 

When the rule nisi did not contain the words " upon payment of costs, " plaintiff 
is entitled to costs of opposing the application. 

This was an action originally brought in the Mayor's Court at which 
there was judgment for the defendant. From that judgment there was 
an appeal. In consequence of the illness of W. Johnston, the attorney 
of plaintiff, the cause was undefended at the Supreme Court, and judg- 
ment was given for the plaintiff. An execution w-as thereupon taken out 
under which defendant was in jail. 

J. W, Johnston, jr., moved to be allowed to con^e in and defend under 
section 26 of the Practice Act. 

Wallace. That section does not apply to appeal causes. CBjliss, J. 
Not only is it within the spirit of the act, but it is, I think, within the 
very letter of it.) The defence in this case is the Statute of Limitations. 
The Court ought to prevent defendant from putting up that defence. 
(Bliss J. I do not see why it should do so.) The rule nisi does not 
ask to be let in to defend " upon payment of costs," the plaintiff is there- 
iare entitled to have hie costs. (Buss J. It must be upon pa3anent of 

^ %»t8. The diefendant, by the wording of his rule, compelled J)laintiff.to 

Q^ ifloae in ajid oppose its being made absolute.) 



CEOSSKILL V. ALLISON. 

-^y^ «n ^eas ^ere pleaded by defendant in person, and the plea filed was subscribed^ 
and the ^^^^ served was not^ held, though an irregularity, it did not make the plea a 
nullity ; ^^ entitle plaintiff to a judgment by default. 

Notic ^^ appearance not jaeoessary when a party appears in person. 

fp-Q-g dkgfendant in this case appeared in person and filed an appearance 
and plea ^^^^ the prothonotary on the 22d April, and on the same day 
served the fslaitttiff's attorney with the pleas. On the 23d the plaintiff 'd 
^rney sig, "ttRCl judgment of defttult. 

^"^ch IT. '<w^d Jto Jmuvc default .ftet aside for irregularity. 




CROSSKILL V. ALLISON. 289 

Wallace, There was no notice of appearance served either by the 
plaintiff or his attorney. (Bliss, J. I do not think that is necessary 
when the defendant appears in person. I should have had no doubt on 
the point if it were not for the clause in the Practice Act. The notice 
was only intended that the plaintiff should know on whom the pleadings 
were to be served, and could not be required where the defendant himself 
is the party.) The pleadings served are not signed by the defendant or 
his attorney in accordance with the provisions of the Practice Act. 

Lynch. The pleadings on file are subscribed with the defendant's 
name. Though the pleas served are not so subscribed, yet they state in 
the body of them that they are pleaded by " TT. J, Allison in person," 
which is a sufficient signing. There is nothing in the act requiring the 
[signature at the foot of the pleas. C. A. V. 

Bliss, J. I do not think this is a compliance with the statute. I 
do not mean to say that the signing intended by section 91 of the Prac- 
tice Act must necessarily be at the foot of the pleas, which is the ordinary 
way, but something more is required than the name in the body of the 
pleas. The original plea filed with the prothonotary is regularly signed, 
but as our Practice Act requires not only that the plea should be filed, but 
that it should also be served, it renders them both originals. It is true 
that in England, when a plea requires a Counsel's signature, and it be not 
so signed, it can be treated as a nullity, but I doubt whether that ought 
to be the case in this country. Here, in order to mark his default, he 
must go' to the prothonotary office, and has an opportunity of learning 
whether the plea filed has been signed or not. Under the Practice Act 
in England omissions of a like nature do not render the pleas a nullity 
but are only treated as irregularities. The default must be set aside, but 
in this case without costs. 

Desbakkes, J. It would lead to irregularities if the provisions of 
the act are not complied with. 

WiLKiNS, J. Our statute makes it imperative on the defendant to 
serve as well as file his pleas. In England certain pleas were required to 
be signed by Counsel, probably a sa kind of guarantee that the plea was a 
proper one for the consideration of the Court, and raised a substantial 
defence. Our practice, in place of that signature, requires that of the 
party himself or his attorney. In England the date is required to be en- 
dorsed on the plea, but in a late case, where a wrong date was inserted, 
the Court refused to allow the plea^ to be treated as a nullity, though the 
party would have been allpwed. t^Q. mave to have it set afeide for irregu- 
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larity. It is true, in that case, there was not a total omission of the date, 
but a wrong one was inserted. The plea here, however, though irregular, 
ought not, I think, to be deemed a nullity. 

Rule discharged without costs. 



WEST V. METZLER. 

Ritchie, This cause was not entered with the prothonotary on the 
Tuesday preceding the term in accordance with the general rule of 
Michaelmas Term last. 

Bliss, J. It must be struck off the docket of causes for trial. 



ERASER V. KIRK. 

The agreement made by tenants of moieties of a lot of land, as to the boundaries * 
between them while so holding, will not affect their rights as subsequent purchasers. 

If the party in whose favor the verdict is given fskib to support it, he must pay the 
costs ; and there is no distinction in cases where it is set aside in consequence of the 
misdirection of the Judge. 

This was an action of ejectment. There was a verdict for plaintiff. 

A. G, McDonald, There was a misdirection by the Jiidge. The 
learned Judge directed the Jury that they nust consider the deeds under 
which the parties held as being colored and affected by the action of the 
parties prior to the date of the respective deeds. 

WiLKiNS, J. The parties in this suit were originally tenants of 
moieties of a lot called the Bailey lot. At that time there was a dispute 
between them as to their boundaries. They then made an agreement 
respecting their respective lines. Afterwards, they were both turned out 
of possession by Murray^ and took deeds from him. I was wrong in 
telling the Jury that the agreement made while they were tenants ought 
to bind them after they became owners of the soil. 

Bliss, J. There cannot be a doubt that there was a misdirection. 
What took place between the parties while they were tenants, as respects 
their holdings, could not affect them after they became owners under deed. 
When they were turned out, the conventional boundaries were put an 
end to. 

C. Twining. Under the peculiar circumstances of this case, the Court 
ought not to give the other side the costs of making the rule absolute. 

Bliss, J. The party supporting a verdict must take the consequences. 
There is nothing here to take the case out of the ordinary rule. 
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MOORE V. HANNAN. 

Where the defendant pleaded in justification to trespass an ezdusiye possession, 
and the eyidence showed a joint possession with the plaintiff, and there was a yerdict 
for the plaintiff, the Court refused to disturb the yerdict. 

' This was an action of trespass for entering plaintiff's land and cutting 
grass. Plea — that defendant entered by license of W, B, Henley, the 
owner of the freehold. Verdict for plaintiff, and rule to set aside that 
verdict. 

J, B. Smith, There was evidence that plaintiff had not the exclusive 
possession of the land ; but that Henley, under whom we claim, had also 
a possessory right therein. 

J. W, Johnston, Jr, The defendant, by his plea, claims an exclusive 
possession. There is no plea by defendant, by which he claims to be 
jointly possessed with the plaintiff. 

J, B. Smith. The plaintiff must succeed on the strength of his own 
case, not on the weakness of that of the defendant. 

Bliss, J. It is not necessary, in order to sustain trespass against a 
wrong-doer, that the plaintiff should have an exclusive possession. The 
defendant has no plea by which he can justify his acts under the evidence. 
By his plea, he claims an exclusive possession ; but the evidence shows 
that the very utmost he can claim is a possession jointly with the plaintiff. 

WiLKiNS, J., concurred, and cited Gro, Eliz. 157. 

Kule discharged. 



GROTTO V, FARISH. 

In an action of trespass, where the only pleas were : 1st — ^That defendant did not 
enter plaintiff's close ; 2nd — ^That the land and soil were not the land and soil of 
plaintiff's ; 8rd — Leaye and license ; — the defendant will be precluded from preying 
that the plaintiff has not the right of possession. 

This was an action of trespass for subverting, damaging and spoiling 
the earth and* soil of plaintiff. 

Pleas : — 

1st. That defendant did not enter the close of the plaintiff ; nor sub- 
vert, damage or spoil the soil of the plaintiff; nor eject him from the 
possession of his close. 

2ndly. That the land and soil were not the land and soil of plaintiff, 
but the land of the defendant. 

3rdly. That the supposed trespasses were committed by the leave and 
license of the plaintid. 
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There was a verdict for the jdaintiff ; and there was a rule nisi to set 
aside the verdict. 

Twining, This was a dispute as to the line of fence between adjoin- 
ing proprietors. 

Attorney General. There is nothing in the pleas to show that the 
plaintiff has not the right of possession, and the trespass has been 
clearly proved. 

Twining and Ritchie, It is true it would be prudent to put in a plea 
denying the possession, but it is not absolutely necessary. {Bosc, on 
Evid., 567; 3 M. «fe W., 288; 12 M. & W., 142.) The plea denying 
the trespass necessarily implies a denial of the possession of the plaintiff. 

Bliss, J. By our present practice act, since the general issue has 
been abolished, every thing that is not admitted must be denied in the 
pleadings. The reason of the rule now enforced is to prevent the produc- 
tion of evidence on what it is not intended should be denied. The first 
plea only denies that a trespass been committed ; it does not deny that 
the possession of the land is in the plaintiff. The plea that the land is 
that of the defendant does not deny that the possession is rightly in the 

plaintiff. 

Rule discharged. 



QUEEN V. CHIPMAN. 

Three magistrates, forming a part of the Court of Sessions, by whom the return of 
a precept, issued under cap. 62 of the Revised Statutes, for laying out a road is to be 
decided, are not the three disinterested freeholders contemplated by that act. 

This was on a certiorari to set aside proceedings of Sessions, relative 
to the laying out of a road, for irregularity. The irregularity complained 
of was, that the Sessions had directed their precept to three of their own 
body and required them to perform the duties specified in Revised Stat., 
cap. 6, sec. 2., and that the three so appointed, having made their return, 
afterwards formed part of the very body confirming their proceedings. 

J, W, Ritchie. The act requires that the precept be directed to three 
disinterested freeholders, and cont^niplated that upon thdr return the 
Sessions were to decide. Here, however, the very parties who make the 
return vote for its confirmation. 

A. James. Even if there were an irregularity this is not the proper 
mode of questioning the proceedings. The law points out the mode to 
be adopted in such cases in Revised Statutes, cap. 62, sec. 5. There is, 
however, here, no irregularity. The justices were disinterested free- 
holders. It was quite competent for the Sessions to appoint three of their 
own number. 
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Bkchie was stopped by the Court. 

Desbabbes, J. Judges should keep aloof from all matters coming 
before them for judgment. In this case we find three persons who were 
afterwards to adjudicate on the point, stepping down from the Bench, and 
doing that which the law requires should be done by three disinterested 
freeholders. The object of the statute evidently was, to have the opinion 
of three persons, without any bias, who, after having seen the property, 
should make a report thereon to the Sessions. The Sessions were then 
to determine upon that report. Here, however, three of the magistrates 
go there and bring the report in their pockets to* the Sessions. When 
the vote was taken upon that report it appears that without the votes of 
those three magistrates there would have been a majority against confirm- 
ing it. I do not think they can make their report and then adjudicate 
upon it. 

WiLKiNS, J. The only question here, it seems to me, is whether the 
parties ought not to have appealed from the decision of the Sessions as 
provided for by the statute. But it would be a mockery of justice to 
compel them to resort to that course. For after that appeal it would be 
competent for the parties to bring up the proceedings here, and the objec- 
tion now taken would then be open to them. It cannot admit of a doubt 
that these are not the three disinterested freeholders contemplated by the 
statute. The freeholders have difficult and delicate functions delegated 
to them. They are to view the land to determine qn the propriety of the 
opening or alteration of the road, and should they be of opinion that such 
an opening or alteration should be made, they are to appraise the damages 
and to ^x the compensation to be given to the owners of the land. The 
Sessions having thus obtained the judgment of these disinterested free- 
holders are then required to exercise a free and independent judgment 
upon those proceedings. It is repugnant to the plainest principles of 
justice that those who have performed the acts which are questioned, 
should then go on the Bench to determine upon what they have thus done. 
The law evidently intended there should be two distinct tribunals — exer- 
cising distinct judgments — and not that the three freeholders should form 
part of the same tribunal which is finally to decide. 

Bliss, J. As I am interested in the cause I should not have given an 
opinion had there been any difference between my brethren. I have, 
however, no doubt upon the point. Those cannot be disinterested who 
are to decide upon an appeal from their own decision. They are required 
to enter into the altercations which necessarily arise as to whether there 
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should be a road at all, and then as to the amount of damages. It is too 
much to expect of human nature to suppose that they would decide 
against themselves. They are not, therefore, the disinterested freeholders 
that the statute contemplated. 

The order to quash the proceedings will therefore -be made absolute. 



HILL V. FRASER. 

Where a party enters into a contract to build a coffer dam and there is no sustain, 
ing substratum, an action will not be for the work and labor performed in attempting 
to complete his contract. 

Where the plans furnished to the party contracting represent the existence of a suf- 
ficient substratum which does not in fJBiCt exist, and his labour is thus rendered useless, 
he can only recoyer damages for the work done till that feust was discoyered. 

This was an action brought for the recovery of damages. The plain- 
tiff had tendered, in October, 1849, to build a coffer dam and wharf for 
the Government, at the Ordnance Yard in Halifax, for the sum of £7990 
sterling. His tender was accepted, and the contract signed on the 22nd 
November, 1849. The contract was, that the plaintiff, at his own costs 
and charges, shoidd find, furnish and provide the materials, work, labor, 
and other things necessary for building ; and at his like costs and charges, 
should, before the 3 1st March, 1851, erect a stone wharf wall, and should 
in every respect execute, perform and comply with the stipulations, articles 
and conditions of the annexed specification, and agreeably to the detailed 
plan, elevation and section thereof. The specification required a coffer 
dam to be constructed, with a clay wall of four feet thick. In a petition 
dated 28th December, 1849, the plaintiff sets out that in case of the 
government dam proving insufficient, the expense would fall heavily upon 
him, without any fault on his part ; but in case the government would 
allow him to construct a dam after his own plan, and failed, the blame, as 
well as the expense, would be his just due. He offered -.to take the 
wharf wall fifteen feet further out into the harbor, and not to require any 
payment imtil the stone wharf wall was completed. The government 
accepted the proposition. The coffer dam attempted to be constructed 
by plaintiff was taken some twenty feet further out into the harbor than 
that projected by the government, and was formed of a single row of 
piles driven close together, with grooves on the sides, and these grooves 
stamped with clay. This not proving water-tight, another row of piles 
was subsequently added, and the space between the inner and outer row 
— about a foot — filled with clay. The dam formed an arch and a chain 
was placed round it in order to preserve it in that position. The water 
from the interior of the dam, was taken out by means of a powerful steam 
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pump ; but notwithstanding the braces with which it was attempted to 
be supported the dam was forced in and it was found impossible to keep 
the area sufficiently clear of water to proceed with the building of the 
wall. The water boiled up at the foot of the piles, and the bottom of the 
interior of the dam became semi-fluid. In January, 1851, the plaintiff 
presented a petition requesting the time for the completion of his contract 
to be extended to the 31st October, 1851. On the 22nd of August, of 
the same year, he wrote to the Lieutenant-Colonel of the Royal Engineers 
that he had succeeded in removing the water from the coffer dam, but 
found a shelving rock, the mud overlaying it being of a very soft nature, 
and, in his opinion, insufficient to sustain the piles on which the wall was 
to be built according to the terms of the contract. Under these circum- 
stances he begged for further instruction. On the 25th of August, in 
reply to a letter from the Lieutenant-Colonel, referring the plaintiff to the 
specifications of his contract, he says : " On re-consideration of the 
circumstances I think it my duty to state that I expressed a hasty, and I 
am now satisfied an erroneous opinion, as to the strength of the work ; 
and after calculation and mature consideration I have satisfied myself that 
the same will be amply sufficient to sustain the wall, according to the con- 
tract." The plaintiff, shortly after this, abandoned the work. 

The action was brought for damages sustained by the plaintiff, on the 
ground that the work was impracticable from the nature of the bottom. 
The declaration contained two counts. The first claimed damages under 
a contract for building a coffer dam and wharf wall, which contract was 
based on specifications and plans, and alleged that those specifications and 
plans showed a substratum suitable for sustaining piles, and that on those 
specifications and plans the plaintiff tendered and made his contract, and 
that such substratum did not, in fact, exist. The second count alleged 
tksiU on the faith of a representation that there was a firm substra- 
tum fit for the work, plaintiff entered into the first contract, and on the 
faith of the same representation he entered into the second agreement. 
That no such substratum existed, and the work was, in consequence, 

' incapable of being performed. That the plaintiff had spent a large sum 
of money in his attempts to perform the contract before he discovered its 
impracticability, and he claimed £20,000. 

The pleas were : 1. — That there was a solid substratum. 2. — That the 
plans and specifications had been prepared after a survey, and were 
exhibited to the plaintiff for his tender ; that one of the clauses of the 
specification stipulated that the contractor was to ascertain, by boring, 
what length of pile would be required to reach the solid substratum, and 
that plaintiff entered into the contract with full knowledge of the nature 

'of the bottom, or with ample means and opportunity for ascertaining it, 

and that the failure arose solely from want of skill. 3. — That, by the 

2 
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terms of his contract, he was not to have any claim for extra allowance in 
consequence of any unforseen difficulty in the work. 4. — That it was not 
represented to the plaintiff that there was a solid substratum. 5. — That 
the plaintiff did not enter into his contract on the faith of such a represen- 
tation. 6. — That the contract was not incapable of execution. 7. — That 
the plaintiff was not misled by the plans or by any tlntrue or erroneous 
representation. 8. — That before, and at the time plaintiff began his work, 
the ground was fit for the due execution thereof. 9. — That the plaintiff, 
having contracted in consideration of £7,990 sterling, one-fourth whereof 
was to be paid on the completion of the coffer-dam, one-fourth thereof on 
the completion of the sea-wall, and the remaining two-fourths after the 
completion of the whole work, proposed, in lieu of the coffer-dam 
mentioned in the contract, to build one after his own construction, repre- 
senting that, if the coffer-dam originally projected should prove a failure, 
the loss would fall heavily upon the plaintiff, without any blam^ being 
attached to him, whereas, if his own plan should fail, the blame as well as 
the expense would be his just due, and offering not to require any payment 
till the wharf wall was completed ; that it was thereupon agreed that the 
plaintiff should have liberty to construct a coffer-dam according to his own 
plan, and no payment should be required till the whole work was finished, 
and that the original contract, except so far as it was altered by such 
agreement, should remain in full force ; that the plaintiff failed to fulfil his 
contract, and is not entitled to any payment thereunder, nor to any 
damages in respect of his outlays and expenditure. 10. — That the con- 
tract did not contain the representations alleged in the declaration, nor did 
any plan or specification which formed part thereof contain any such 
representation, nor was the contract as alleged in the declaration. 11. — 
That the plaintiff undertook, absolutely and .unconditionally, to erect the 
coffer-dam and wharf-wall, and took upon himself all the arisk of the state 
and condition of the ground. 

There was a verdict for the plaintiff for £10^686 19s. 5d., and a rule 
nisi for a new trial granted. 

Hon, Wm. Young and J, W. Ritchie, in rsupport of the rule ; an^ 
Attorney-General, S, P, Fairbanks, Q. C, and Jas. R, Smith, contra. 

From the immense mass of testimony and the reasoning founded 
thereon, this argument occupied the attention of the Court for six days. 

Hon. Wm, Young, in support of the rule : This is in the nature of a 
special action in the case, without alleging in the declaration any express 
covenant on the part of the defendants that the ground would be fit for the 
work, or that the defendants knowing it to be unfit, decei«ved the plaintiff. 
The defence in this case assumed at the trial a two-fold aspect — Ist, 
Supposing everything alleged in the declaration to be true, yet the plain- 
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tiff had no claim. 2nd., That there was a sustaining soil suitable for the 
performance of the work. [The argument on both sides as to the last 
point, and which turned wholly upon the evidence, the Reporter does not 
conceive it necessary to publish.] The plaintiff cannot sustain this action 
because he entered into an unqualified contract to perform the work, and, 
had it even been impracticable, though that might excuse him in a suit 
for specific performance, it; would not be a defence to an action for damages 
for its non-performance. When the law creates a duty and the party is 
disabled from performing it without any default of his own and he has no 
remedy over, the law will excuse him ; but when the party by his own 
contract creates a duty or charge upon himself, he is bound to make it 
good if he may, notwithstanding any accident by ineidtable necessity, 
because he might have provided against it by his contract ; and therefore, 
if a lessee covenant to repair a house though it be burned by lightning or 
thrown down by enemies, yet he ought to repair it. 6 T. R., 750 ib. 650. 
3 B. and P., 295, note a. A different rule prevails when the performance 
of an act not impossible at the time it is undertaken, becomes so by the 
act of God, from that which prevails when the act is impossible at the time 
it is undertaken. 2 Stark on Evid., 78. 2 Johns., 179. 3 M. and S., 
267. 2 Vem., 212. 3 Bur., 1,637 — Comyn. Dig., Condition D., 1. 
Bac. Abr., Condition N. 3 Stark, R. 6. 6 D. and Ry., 3. There was 
neither an express warranty nor fraud on the part of the Government 
officers, and the plaintiff had every opportunity and was invited by the 
specifications to examine the locus, and therefore this action cannot be 
sustained. 2 Bl. Comm., 451. BuUer, N. P., 38. 2 Steph., N. P., 
1,281. 2 East, 313. 5^B. and Ad , 797. 4 Taunt, 784. 5 Johns., 
354. But if there was no obligation on the part of the defendants to 
meke a complete exploration of the ground previous to the original con- 
tract, no» to warrant that its performance was practicable, a fortiori^ 
there was no- such obligation on- them as respects the second contract, by 
which not only the mode but the very site, was changed. Even if there 
existed an obligation on the part of defendants to ascertain whether the 
work were practicable or not, the plaintiff ought to have stopped when- 
ever it was- discovered to be impracticable, and not make the defendants 
pay the cost of his experiments. The learned. Counsel argued this point, 
illustrating it from the evidence at great length, and insisted that the 
damages were excessive on other grounds which were incapable of compu- 
tation, and required, therefore, a new triaL 

Attorney-General. The objections taken by defendant's Counsel ought 
to have been taken earHer, and made matter of demurrer. 

The plans and specifications on which the tender was founded repre- 
sented a sustaining bottom, and this was a paramount condition interwoven 
wit^ the original contract, and binding upon the Government and control- 
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ing the whole contract. On the faith of that representation the plaintiff 
entered into the second agreement, which drew to it and carried with it 
all the conditions of the original contract. If the representations were 
incorrect, the Government failed in the fundamental condition of the con- 
tract, and were bound to make good the loss sustained by the plaintiff, 
even though no blame attached to its officers. But the Government 
officers were to blame for not taking proper means to ascertain what the 
plaintiff had a right to believe they had ascertained, and also for with- 
holding from the plaintiff information in their possession which it was 
necessary plaintiff should know. The representation not being true, inas- 
much as there was not a soil capable of sustaining either coffer-dam, the 
plaintiff was misled, and his expenditure and losses were the direct conse- 
quence of that misrepresentation, by which he was induced to undertake 
what he would not, but for it, have undertaken. The amount of damage 
to which plaintiff is entitled includes everything he has lost by necessary 
consequence of his endeavors to complete the contract if he continued his 
work only so long as he brought auxiliary assistance to make up for that 
which he had a right to presume was, but was not, there. 

A party tendering for a Government contract is in a different position 
from one tendering for a private one. Before an advertisement is prepared 
for the former, the necessity of the work, its practicability and its expense, 
has to be shown to the Inspector-General, and it has after having obtained 
his approval, to find its way into the parliamentary estimates. In the 
latter the party tendering is generally his own engineer to determine all 
these points. 

The coffer-dam failed because there was no sustaining bottom. [Bliss, 
J, — By the second agreement the plaintiff does not state what kind of a 
coffer-dam he intended to construct, and it does not follow that his plan, 
which he carefully concealed from the Government officers from the fear 
they would not sanction it, required a sustaining foundation. And sup- 
posing that they had represented the soil, when their own coffer-dam was 
to be built, was sufficient, they do not surely represent the soil where 
plaintiff proposes to place his, as suitable for his purpose.] All coffer- 
dams require a sustaining bottom ; they could not presume plaintiff's to 
be an exceptional one, not requiring such a bottom. 

Now, as to the damages, though the plaintiff may have suspected the 
work to be impracticable, he did not become assured that it was so till he 
abandoned it. [Bliss, J, — The Government officers had nothing to do 
with the ground on which your coffer-dam was placed.] The wall to be 
built by the plaintiff was upon the spot where the Government coffer-dam 
was designed to be placed. [Bliss, J, — ^Your damages are taken for the 
cost of both coffer-dam and waU.] 

Fairha7iik9, Q. C. It is not now necessary to state in the declaration with 
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the same particularity as before. This action is not brought upon the 
contract, but is in the nature of an action of deceit. [Bliss, J. — I think 
the Attorney-General puts the case upon a safer foundation than there is 
a warranty.] A false representation is a warranty. Chitty on Contr., 73. 
Add. on Contr., l67. There being no demurrer in the case, the whole 
contract was left to the Jury to determine upon. The Court will not 
grant a new trial in cases like the present. 1 Cr. M. and R., 89. 2 
Bing., 495. 5 T. R., 425. 2 T. R., 113. 

James R, Smith. The plaintiff entered into the contract on the faith 
that a certain fact represented on the plans, was true. That representation 
was not, in fact, true. The " hard foundation " written on the plan, does- 
not exist. There is nothing but rock and mud. It was the misrepre- 
sentation, and plaintiff is entitled to view it as the concealment, of the fact. 
[Bliss, J. — ^The declaration contains no allegation of a scienter.] That 
is not now necessary. Any representation on the faith of which a party 
is induced to do any act, whether such representation be known by the 
party making it to be true or not, is in the nature of an express warranty 
that the thing is as represented. 2 East., 446. 5 M. and Ry., 124. 2 
Stark, 561. 2 Scott, N. C, 685. 3 Camp., 506. 1 Stark, 384. 5 B. 
& Aid., 240. Add. on Contr., 167, 219. The first contract then, contained 
an express warranty of there being a sustaining bottom fit for the Govern- 
ment coffer-dam ; the second agreement varied the first contract only so far 
as regards the construction of the coffer-dam and the payment, and left the 
first contract with the second incorporated on it, unaltered as to the repre- 
sentation that there existed a hard substratum of nine feet capable of 
sustaining piles, at least for the stone wharf wall ; and as the foundation 
piles required for the stone waif which was to stand on the site of the 
Government coffer-dam requires a sustaining bottom, the plaintiff is there- 
fore entitled to damages for his expenditure in attempting to erect that 
wall under the warranty that such a bottom existed. It was in evidence 
that the plaintiff's coffer-dam did exclude the water for some time, and the 
impracticability of the work, as regards the erection of the stone wall, could 
not be determined till the water was so excluded, the mud got out of the 
area, and the foundation piles driven. The defect could not be ascertained 
until all the expense had been incurred, and plaintiff is therefore entitled 
to the full amount of damage given by the Jury under the first contract ; 
and as the second contract, by its terms, is made part and parcel of the 
first contract, the representation contained in the first contract became a 
part of the second contract, and the Jury were right in giving damages for 
the amount of all the expenses incurred by plaintiff in respect of both 
coffer-dam and stone wharf-wall. 

J, W. Bitchie, There is no difficulty with respect to the law, in this- 
case. There is neither an express nor implied covenant or condition oi^ 
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the part of the defendants. By the first contract the liability is thrown 
impliedly, by the second expressly, upon the plaintiff. It does not follow 
because an undertaking is impossible that the person promising to perform 
it is not liable for its non-performance. It is true he cannot be compelled 
to fulfil his undertaking, but he will, nevertheless, be answerable in 
damages for its non-fulfilment. Whether a sustaining bottom existed or 
did not exist, the plaintiff must equally fail in supporting the verdict. If 
there was a sustaining bottom, then he fails on that ground ; if there was 
not plaintiff knew it, and could not recover for any sum expended after he 
had discovered that fact. If we are to believe the plaintiff, he very early 
in the work must have discovered the fact of there being no sustaining 
bottom, and yet, after that discovery, he went on expending thousands of 
pounds. He experiments in the hope of getting the amount of his con- 
tract, and failing, expects the defendants to pay for the cost of those 
experiments, without giving any notice that his experiments are being 
made at their expense. But, supposing there was no bottom sufficient to 
sustain plaintiff's coffer-dam, it does not thence follow that there was not 
a bottom sufficient to sustain that designed by the Government, which, 
having greater gravity, did not require the piles to take so tenacious a hold 
of the bottom. 

Hon, W, Young, Q. C. The real defence of the Government is, that 
there is a sustaining bottom, and that the main foundation of the action is 
untrue in point of fact, and that is the reason the legal objection was not 
taken in the first instance. By demurring we would have denied the 
Government officers the opportunity of showing, as they have done, the 
bottom really to exist. 

To sustain this action fraud must (Tonour with misrepresentation, or 
there must be an express warranty. It cannot be pretended that either of 
these exist here. 2 Kent's Comm., 479. Dougl., 20. Chitty on Contr., 
390. 3 Campb., 351. 4 B. and C, 115. 14 M. and W., 658. 8 
Bing., 52. If the mere falsity of a representation were sufficient to sup- 
port an action, there would be no necessity for alleging the scienter in the 
declaration. 14 M. and W., 413. There could be no fraud here, for not 
only was there ample opportunity afforded the plaintiff to inspect the 
bottom^ but, by the terms of the specification, he is required to do so. 10 
M. and W., 147. 3 B. and Ad., 125. This action could not be upheld 
without confounding a representation innocently made but untrue, with a ^ 
representation not only untrue, but fraudulent. Now the distinction 
between the twa is firmly established by the modern cases> especially by 
the decision in Ormrod v. Heath, 14 M. and W., where the doctrine is 
clearly laid down. Did the argument turn upon the doctrine of an implied 
warranty, derivable, it may be, from the first contract, there might 
possibly be some show of reasoning for the plaintiff; but the second- 
contract puts an end to that, and the second clearly supersedes the first. 
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Bliss, J. This case comes before the Court upon a rule nisi to set 
aside the verdict which was given for the plaintiff, and to grant a new 
trial. Several points were taken and argued at great length before us, in 
the course of the last Term. The defendants represent the Crown, by 
whose permission and authority they defend the present action. It is 
brought to recover damages sustained by the plaintiff, as the declaration 
alleges, in consequence of certain contracts made by him with Wm, Henry 
Robinson^ Deputy Commissary-General, acting on behalf of our Lady the 
Queen, for building a coffer-dam and stone wharf-wall at the Ordnance 
Yard, in Halifax. The declaration further avers that the contract was 
based upon certain plans and specifications which had been previously 
exhibited to the plaintiff, and which formed part of the contract, by which 
it was represented and made to appear to him that there was a sufficient 
substratum below the water into which piles could be driven and securely 
placed for the formation of a coffer-dam to exclude the sea, and also to 
support a foundation of timber and plank on which the stone wharf-wall 
was to be built. That on the faith of such representation, and in the 
belief that the nature of the work required to be done was truly repre- 
sented on such plans, and was capable of being accomplished agreeably 
thereto, the plaintiff entered into the contract, and in the same faith and 
belief afterwards modified and changed the same by a further agreement 
respecting the work ; whereas the representation made by the. plan was 
entirely erroneous, and no sufficient substratum und^r the water existed 
for driving and securing the piles necessary for the work, which was, for 
this reason, incapable and impossible of execution, and the plaintiff was 
compelled to abandon the same after great loss, cost and damage, had been 
expended and incurred by him. It is also further alleged that the alter- 
ation in the agreement so made by him was made by his being misled by 
the said plan. There are two counts in the declaration on this subject, 
but the above combines all the essential statements and allegations in the 
two. 

It may be as well that I should here state concisely the material facts of 
the case — such, at least, as appear necessary for the consideration of the 
matter before u«. The Board of Ordnance, intending to erect a stone 
wharf'Wall at the Ordnance- Yard in Halifax, advertized tenders for build- 
ing a coffer-dam by which the waters of the sea were to be excluded, and 
for then erecting the stone wharf-wall. Plans for the work had been 
already made by the officers of the Royal Engineers, and these, with 
specifications for the same were exhibited, and seen and examined by the 
plaintiff, who, having made his calculations upon them, tendered for the 
work, and his tender was accepted. By these plans and specifications the 
coffer-dam as well as the structure supporting the stone wharf-wall, were 
to be found by driving down piles into the firm and solid substratum, 
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which was supposed to lie below the water ; and it is perfectly clear by 
the evidence on the part of the defence no less than by that of the plain- 
tiff, that these plans and specifications do undoubtedly assume that such a 
solid substratum existed there capable of receiving and retaining these 
piles ; so much so, that no one conversant with such business could doubt 
the fact. This, indeed, is self-evident on the face of them. Upon this 
tender a contract was entered into between the plaintiff and W. H, 
Bohinson, Deputy Commissary-General, on the part of her Majesty, dated 
22nd November, 1849, annexed to and forming p2irt of which were the 
said plans and specifications, and certain conditions of contract ; and the 
plaintiff was to receive for the whole work the sum of £7,999 sterling, in 
four several payments as the work advanced, the last payment to be made 
one month after the whole was completed. Subsequently to this the 
plaintiff, thinking that he could erect a coffer-dam on a cheaper and better 
principle than that described in the plans and specifications, applied to 
Colonel Savage, Commanding Officer of the Royal Engineers, for leave to 
substitute his own plan in place of the other, offering, as an inducement 
to the Board of Ordnance, to carry out the stone wharf-wall fifteen feet 
further into the sea : and this, of necessity, required that the coffer-dam 
should be also advanced, in like manner, into the sea. The nature of this 
new plan, and the manner and principle on which he proposed to build his 
coffer-dam, were not communicated by him, but appear to have been pur- 
posely kept back, from a belief that, if they were known, his proposal 
would not be acceded to. It was, however, finally accepted, and a new 
agreement was thereupon made between the same parties as before, dated 
4th April, 1850. By this it was agreed "that the plaintiff should carry 
out the stone wall to the extent of at least fifteen feet in an easterly 
direction into the harbor, beyond the distance specified in the first con^ 
tract, and that he should be at liberty to build the coffer-dam therein also 
mentioned according to his own plan, and by such ways and means as he 
should think fit, so that the water be kept out, and no impediment be 
offered to a proper laying of the foundation of the wall." It was also 
thereby agreed that no payment should be required till the whole work 
was completed, surveyed and accepted, and that the plaintiff should give 
£3,000 additional security for the faithful performance of the contract, and 
that the original contract, except in these respects, should continue in 
force. 

Under these contracts — the latter thus varying from and modifying the 
former — the plaintiff began and continued his operations at the coffer-dam 
on the advanced site and upon his own plan and principle, until he had 
ereo(f d it and had removed the water from within wholly or nearly so, and 
had commenced driving the piles for the foundation of the wall, when his 
•coffer-dam gave way to the pressure of the sea from without, and the 
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whole work entirely failed, and was ultimately abandoned as hopeless. 
The cause of this failure was attributed by the plaintiff altogether to the 
want of a sufficient substratum to receive and retain the piles of the coffer- 
dam ; whilst, on the part of the Government, it was alleged that the failure ' 
was produced alone by the abandonment of the original coffer-dam, and 
the substitution of a new, experimental, and insufficient one, in place of 
the only approved scientific mode of building it. The question as to the 
existence of a sufficient sustaining substratum for piles for the work, in 
reference both to the first and second agreements, was put directly in issue 
by the 1st and 8th pleas, and formed a very prominent part of the inquiry 
during the long and unusually protracted trial of this cause, a large body 
of evidence having been directed, on both sides, to this subject. The 
verdict of the Jury has, so far, decided the question in favor of the plaintiff. 
We have been urged by the Counsel for the defence that the weight of 
the evidence on this point is so strongly against the plaintiff, that this 
verdict cannot be sustained. They rely particularly on the experimental 
soundings and examinations made under the direction of the Royal Engi- 
neer department subsequent to the abandonment of the work, by which 
they say the existence of a sufficient, solid, and supporting substratum for 
piles, is actually demonstrated and put beyond doubt. This, if it were so, 
would certainly outweigh any other evidence of a less positive and conclu- 
sive character, on the point ; but the plaintiff has also given just the same 
sort of evidence resting on the same test of experiment, namely, the 
soundings taken by Goodyear and the driving of piles both in the progress 
of the work and afterwards : which demonstrate as clearly the existence 
of a rocky bottom incapable of receiving and sustaining piles. Between 
all this very conflicting testimony the Jury had to decide, and they have 
lone so in favor of the plaintiff. Nor can we undertake to weigh it over 
again ; but I cannot avoid remarking, on this part of the evidence, that 
while the plaintiff was, after his failure, taking soundings and examining 
the bottom in order to ascertain its character, these were openly conducted 
so that every one might see them, and the commanding officer of the 
Engineers was himself invited to witness them. On the other hand, 
when the experiments were being conducted under the direction of the 
Engineer department, the plaintiff and those employed by him in the 
work who were, not unreasonably, desirous of being present, seem to have 
been studiously excluded from witnessing the proceedings. The value of 
such a test for ascertaining the existence of a sustaining bottom must, 
obviously, have been thereby mucli impaired ; and we cannot fail to notice 
the influence and effect which such a circumstance would produce, and not 
unnaturally too, on the minds of the Jury, in estimating the weight to be 
given to this evidence. 

But, though I do not think the defendant can sustain the rule for a new . 

3 
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trial on this ground, there are others on which, in my opinion, it must he 
made absolute. 

There can be no doubt that the damages found by the Jury are exces- 
sive, the verdict including such as the plaintiff can have no right to 
recover. 

He founds his right of action, as we have seen, on a representation held 
out to him by the plans and specifications exhibited by the officers of the 
Crown, that there was a firm and sufficient sustaining bottom for the work 
which, on the faith of this, he engaged to perform ; that there was, in 
fact, no such sustaining substratum there ; in consequence of which, the 
loss and damage which he seeks to recover, was incurred by him. Now 
it is clear that this loss and damage — from the very statements of his 
proposition — must, to enable him to recover it, have been occasioned by 
his being misled by this representation : and, therefore, must have arisen 
while he was engaged in the work, undertaken upon the faith of its truth, 
and before the discovery was made that such a sustaining and sufficiei^ 
bottom did not exist there. When that was found to be the case, if the 
plaintiff intended to make it a claim of recompense for his loss, he was 
bound to stop and not make that loss greater. All that was incurred 
after the discovery of the truth was not owing to the misrepresentation of 
the others, but to himself alone. If he was disposed to make any further 
attempt to overcome the difficulty which now presented itself, however 
correct and well-intentioned his motives may have been, unless he had the 
sanction of those for whom he was employed, he was not justified ii^ doing 
it. He cannot, at all events, recover for the loss and expense which he 
has thus, of his own accord, incurred ; he would, otherwise, be experi- 
menting at their cost, and without their assent or knowledge. Now the 
^evidence shows that this is what he did. I need not enter into particular 
4atails upon this point, but it is quite clear that, after the plaintiff had 
satisfied himself — and by the same evidence with which he has sought to 
satisfy the Jury — that there was not a proper kind of substratum for his 
work, he nevertheless proceeded with his work ; and that a part of the 
expenses which he has sustained — and which the verdict of the Jury and 
the computation on which it was founded enable us to see was included in 
that verdict — was the result of his operations after the discovery of this 
•most important fact. 

But, besides this, there are several items in the account of the 
plaintiff's claims and submitted by him, which are included in the amount 
rfound by the Jury, which ought not to have been allowed — as has been, I 
rthink, satisfactorily made to appear. If the excess in the verdict had 
-depended on these items alone, it might have been easily remedied with- 
, out resorting to a new trial ; it would then have been a matter of simple 
<i:omputation, and the verdict would have been at .once reduced to its just 
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amount. But the excess, on the other ground, cannot be thus treated. 
We can see clearly enough that the verdict includes damages beyond 
which the plaintiff is entitled to receive, but we have no means of sepa- 
fating the sound part from that with which it is incorrectly mixed up, 
and of reducing it to its legitimate measure. A new trial becomes, 
therefore, indispensable. 

We should, however, do great injustice to the plaintiff himself, and 
only lead him into incurring heavy and useless expense a second time, if 
we were to stop here and make this rule absolute upon the single, narrow 
ground, which I have just stated. ^ 

The right of the plaintiff to maintain this action at all has been strenu- 
ously denied, and this was, indeed, the main question with which the 
Court was occupied in the long and very able argument during the last 
Term. I may say that I have not from the first entertained a doubt upon 
the point ; and it has been only from the large amount involved in the 
question, and the peculiar character of the litigation itself, that I have 
wished — in common, I believe, with the whole Bench — to examine most 
fully and carefully the whole case and the arguments which have been 
addressed to us, that I may not be supposed to have given an opinion 
except on the most mature consideration. 

The declaration, as we have seen, does not allege that there was a war- 
ranty by any one on the part of the Crown, that such a substratum for 
holding piles existed there ; it rests the case merely on its being repre- 
sented by the plans and specifications that such a substratum was there. 
Nor does the evidence go beyond this. Again ; there is no allegation 
that this representation, though it was untrue, was known to be untrue, 
or that it was fraudulently made, nor was there any evidence to that effect. 
There was indeed no room for such a supposition that the commanding 
officer of the Royal Engineers, in the execution of a costly and important 
work on behalf of the Government, could act with such singular baseness 
and bad faith as to submit plans and specifications which he knew 
exhibited an untrue representation ; yet here it would have been done,, 
and that not only without motive, but knowing, as he must have seen, 
that it would inevitably defeat the very undertaking which he wished to , 
carry out. The evidence upon this leaves, however, not a shade of. doubt. 
Colonel Savage, under whom the proceedings took place, atates. not only 
that he fully believed that such a bottom or subatratum, existed as the 
plans indicated, but that even now, notwithstanding^^ the plaintiff^s fkilure^ 
he still believes it, and that, if it is there ncx bnger, it is owing to the dis- 
turbance of the bottom by the water which has since flowed in on the 
destruction of the plaintiff's coffer-dam. And it may be added that the 
strong evidence introduced on the part of the defendant to establish the 
fact that such a substratum was stiU there, though it may not have 



306 HILL V. FRASER. 



satisfied a Jury of this, shows at least the perfect belief which was enter- 
tained on this subject, and the good faith of the department in the matter. 
There is nothing, indeed, in the whole evidence, to impugn it. 

If the case, then, had rested upon the first contract, and the failure of 
the plaintiff had resulted from the absence of a sufficient sustaining 
bottom to hold the piles driven in the performance of the work under it, 
the same question would have arisen, whether the plaintiff could maintain 
an action at all ; and that was much discussed at the argument. Looking 
at it as this decision alone puts it — as a mere matter of misrepresentation 
— I^should not entertain any doubt on the subject. Without going at 
large into it and the numerous authorities on that point, I may content 
myself with referring to two of the latest : that of Collins v. Evans, 
5 Q. B. R., 820, and Ormrod v. Heath, 14 M. and W., 658 ; in which the 
previous cases are noticed. In the former of these, Tindal, G, «/., giving 
the opinion of the Court of Error, says : " The current of the authorities, 
from Farley v. Freeman, 3 T. R., 51 downwards, has laid down the gene- 
ral rule of law to be, that fraud must concur with the false statement, in 
order to give a ground of action." But, if we set aside this verdict, and 
make the rule absolute for a new trial, the plaintiff may amend his decla- 
ration, and then the question might be brought before us legitimately 
which has already been raised in his behalf: whether, under this agree- 
ment and the plan and specifications which form an essential part of it, 
there was not an implied covenant or warranty on the part of the Crown 
of the existence of such a substratum as was represented to exist, and as 
was requisite for the work contracted for. The plan does, as has been 
already stated, most certainly exhibit and represent that, beneath the 
water, there was a substratum into which the piles could be driven, and 
the specifications require that the work should be performed by driving 
piles into this substratum ; and the contract was made to carry out this 
work. The existence of this substratum is thus an essential ingredient of 
it. Without it not only would the contract not have been made, but the 
work could not have been done, and the Crown would have stipulated for 
an impracticable and impossible performance. Now I must confess that, 
under such a contract, I incline to the opinion that there is an implied 
warranty on the part of the Crown, that such a substratum was there. I 
must not be understood to say that any mere representation made bona fide 
by one party to another, by which he has been induced to enter into a con- 
tract, can amount to a warranty ; for that would be holding that misrepre- 
sentation without fraud would give a right of action, in the very face of 
the strong authorities which I have cited to the contrary. But the 
distinction appears to me to be between the representation which precedes 
and induces the contract, and the representation embodied in and forming 
a part of the contract itself. And I cannot but think that whatever is 
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represented by one party in a contract, of so essential a nature that the 
very contract is founded upon it, and cannot be carried into effect without 
it, amounts to a warranty of the matter so represented. And this appears 
to me to be the case under the first agreement. 

It is, however, wholly unnecessary to pursue any further the conside- 
ration of this point. The case does not turn upon the first agreement, but 
altogether on that which was subsequently entered into on the 24th April, 
1851, by which the plaintiff undertook to build a coffer-dam " according 
to his own plan, and by such ways and means as he should think fit," and 
fifteen feet in advance into the sea, beyond the site of that which was to 
have been built under the first contract. Under this he commenced and 
carried on his work, and incurred those heavy expenses which he claims 
to recover in the present action, and by the failure of which work — to 
whatever cause that failure was to be attributed — he was unable to com- 
plete his undertaking, and the whole was ultimately abandoned. Now 
what right of action can he have in respect of this ? The very ground on 
which it rests, altogether fails him. The plans and specifications refer to 
the site on which the coffer-dam and wharf-wall were to be built, which 
are the subjects of the first contract. This is clear enough on the very 
face of the papers. They could refer to nothing else. When, therefore, 
the plaintiff proposed to substitute another site, and so much further into 
the harbor than that proposed by the officers of the Crown, — as to which 
nothing was indicated upon the plan — and entered into this new agree- 
ment to complete it, he took upon himself the whole responsibility and 
risk of the undertaking, as well as the existence of any substratum or 
whatever else was necessary for his work. There was, indeed, nothing to 
show that such a substratum was necessary, nor that the' work was to 
be executed as that provided for by the first contract — by means of driv- 
ing piles. The plaintiff had stipulated expressly that he should be at 
liberty to do it by a plan of his o^vn, and that plan he had studiously kept 
secret when he made this contract. He might still have intended, as it 
now appears he did, to build his coffer-dam by driving piles, but varying 
its construction in other very important principles ; but this intention was 
confined to himself; and if it could have been or was known to the officers 
of the Crown, of which there is no evidence, it was still a matter with 
which they had nothing to do, and was beyond their intervention and con- 
trol, being subject to that of the plaintiff alone. 

Whether, then, such a substratum for receiving and retaining piles 
was necessary under the second contract, was a matter altogether for the 
plaintiff's own consideration. The practicability of the plaintiff's propo- 
sal and whatever was requisite for its accomplishment, was for him to 
ascertain, and it might be assumed by others that he had ascertained it ; 
but, at all events, there was nothing on the part of the Crown or its 
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officers that admits of being viewed, in the most remote degtee, as a 
representation of the existence of a sufficient substratum at this new site. 
When, therefore, the plaintiff alleges in his declaration " that, misled by 
the said plan, he made the alteration in the contract," — that is, he entered 
into the second agreement, — he had no ground whatever to support it. 
If he was misled it was his own error alone, and one which neither the 
plan itself nor the officers who exhibited it, can be, in any respect, 
chargeable. 

Independently, then, of the rule of law already stated, that no misrepre- 
sentation of a fact by which the party has been induced to enter into a 
contract will give a right of action unless it is combined with fraud, here 
there is not only no fraud, but no representation whatever made to the 
plaintiff to induce him to enter into this second contract. It was his own 
act, and of his own mere motion, and of his own misconception — if there 
was any — of the purport and effect of the plan and specification; to 
which he has attributed, it seems, an extended representation which they, 
by no means, exhibit. And this equally sets at rest any question respect- 
ing an implied warranty arising under this contract. There is nothing 
whatever here, from which such a warranty can be implied. The Counsel 
for the plaintiff have urged — and it is the basis on which their argument 
seems to rest — that " the second agreement drew to it and embodied all 
the conditions and representations of the first agreement ;'* a proposition 
which appears to me utterly untenable, and which has, itself, nothing to 
rest upon. The second agreement does, it is true, stipidate " that the 
original contract, and every matter and thing therein and in the specifi- 
cation contained, except as herein mentioned, shall remain in force and 
effect ;" but m this exception lies the whole pith of the matter. 

By the first contract, the coffer-dam and wharf-wall were both to be 
built according to the plan and specifications annexed. By the second 
contract the plaintiff was to build the coffer-dam after his own plan, and 
he was at liberty to adopt any plan that he pleased. The specification 
and plan thus referred to in the first contract, could not then be applicable 
to the building of the coffer-dam under the second contract, for the very 
object of the second contract was to set the plaintiff free from this specifi- 
cation, and to enable him to build by a different plan of his own ; and as 
to this, therefore, they were not, and could not, be any longer binding. 
But the change of site and the substitution of a new and different plan for 
the construction of the coffer-dam, did not supersede the whole of the first 
contract. After the coffer-dam was completed, the wharf-wall, wherever 
it was placed, was still to be built in the manner and within the time 
already agreed upon : and to this extent the terms of the first contract and 
the plan and specification which formed a part of it, were to remain itt 
force and effect ; but beyond this — that is, as regarded the coffer-danif 
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which is the material point now in question — they were in no way 
embodied in, and formed no part of this last contract. Upon these grounds 
I am clearly of opinion that neither, as the declaration now stands, nor in 
any way that it can be amended, can the plaintiff maintain his action. 

There are, however, one or two circumstances I cannot avoid noticing, 
as they appear to exhibit the plaintiff *s own views and opinions on this 
matter, both before and after the second contract had been entered into. 
When the plaintiff sought to substitute a new coffer-dam in place of that 
which he had already engaged to build, he stated in the petition which he 
sent in for that purpose, that, if the first one should be a failure, the loss 
would fall upon him without any blame being attached to him ; whereas, 
if he were permitted to build it upon his own plan and failed, the blame, 
as well as the expense, would be his just due. This, of itself, appears to 
imply that the risk, responsibilities, and difficulties of the undertaking, 
whatever they might be, and from whatever cause they might arise, were 
all to rest upon the plaintiff himself, if his proposal were agreed to. He 
did not then seem to entertain an idea — certainly this language would 
have removed all such from the mind of any other party contracting with 
him — that his own or the other's responsibility at all depended upon the 
existence or non-existence of a bottom capable of sustaining piles. He 
assumed to himself the whole blame of failure if he could induce the 
Government to accede to his request. But this, I think, is put beyond 
a doubt when we turn to what afterwards occurred. The plaintiff was to 
have completed the work by the 31st March, 1851. On the 10th January 
in that year, he petitioned the Master-General of the Ordnance for an 
extension of this time to the 31st October following. He had been 
already some months employed in the work, endeavoring to perform his 
contract, but, as he states in this petition, had met with some serious and 
unforseen difficulties. An old log wharf, sunk with ballast, was found in 
his way, thoroughly imbedded in the mud, which it was impossible to 
detect by his borings. He had then, as it would appear, and as might 
have been supposed, resorted himself to that obvious precautionary step 
to ascertain the nature of the bottom, which it was so important for him 
to know. But this is by no means all ; he states further that, " in going 
out the extra fifteen feet, he came in contact with a bed of rock having 
about eighteen inches of yellow clay upon it." Now it does appear to me 
quite incoiiceivable that, if he had entered into this contract upon the 
faith of a representation made to him of the existence there of a bottom 
into which piles could be driven, and in place of this and among other 
difficulties had encountered a bed of rock incapable of receiving and 
retaining piles, that he shoidd' not at once, and strongly, too, set up his 
right to be relieved, instead of thus applying as a petitioner for the favor 
of fax extension of time ; and taking these two petitions which I have now 
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referred to, together, they bring to my mind the strongest conviction that, 
in entering at all events into the substituted contract, the plaintiff cannot 
now impute it to others that he was misled, but must take upon himself, 
as he has said, all the blame and all the loss of the failure ; though one 
cannot fail to regret that the earnestness, sincerity, and faithful endeavors 
of the defendant to complete the contract, and his costly and liberal expen- 
ditures on it, to which the commanding officer of the Royal Engineers 
has borne full testimony, have all ended in such disastrous results. 

Desbakkes, J. This is an action brought by permission of our Lady 
the Queen, against the persons who by permission and on behalf of Her 
Majesty, have appeared as defendants therein. The permission thus 
given by Her Majesty to institute the suit was, I presume, intended to 
give the plaintiff an opportunity of establishing in a Court of Law the 
validity of a claim preferred by him against Her Majesty's Government 
for damages arising under contracts entered into between him and 
William Henry Bolinson, acting on the part of Her Majesty, for the 
building of a coffer-dam and stone wharf- wall at the Ordnance- Yard, in 
Halifax. 

The plaintiff seeks to recover damages for an unsuccessful attempt to 
execute the work contracted for, which he alleges he has been unable to 
perform and has abandoned in consequence of the non-existence of what, 
by the plans and specification forming part of the contracts, was repre- 
sented to exist when it did not, viz., a solid substratum or suitable 
foundation whereon to construct the same. The Jury impannelled to try 
the cause, after a very elaborate and protracted investigation, found a 
verdict for the plaintiff, to which several exceptions have been taken : 




1st. That the verdict is against the law and evidence. 
2nd. Against the weight of evidence. 
3rd. Against the Judge's charge. 
4th. That the damages are excessive, and unsupported by the 
testimony. 

When this case was argued, the strong impression then made on my 
mind was, that the argument could not be sustained ; and since I have 
had time to examine and consider it more fully, I am still of that opinion. 
It appears that two agreements were entered into between Mr, Robinson^ 
Deputy Commissary-General, acting on behalf of Her Majesty, on the one 
part, and the plaintiff on the other. By the first agreement, dated 22nd 
November, 1849, the plaintiff covenanted and agreed " to build and erect 
a stone wharf- wall at the Ordnance- Yard in Halifax, in a workmanlike 
manner, subject to the approval of the commanding officer of the Royal 
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Engineer, and also in every respect to do, execute, and perform the 
several matters and things mentioned in and comply with all the stipu- 
lations, articles and conditions of the specification, and agreeably to the 
detailed plan, elevation, and section thereof signed by the said Henry G. 
Bill and the commanding Royal Engineer." The plaintiff did not 
proceed to erect the coffer-dam by means of which the waters of the sea 
were to be excluded from the foundation of the wall, agreeably to the 
plan and specification referred to in this agreement, but, desiring to erect 
it on a new and different principle, applied by memorial dated 28th Dec, 
1849, to the Master-General and Board of Ordnance in London, for 
permision to erect it on his own principle of construction, promising 
if such permission were granted, to build the stone wharf-wall not less 
than 15 feet further into the harbor than was stipulated by the contract he 
had entered into. In this memorial, after stating that the permission, if 
granted, should not in any way affect the contract for the erection of the 
wall, and his willingness to give additional security for the performance of 
the work, the following clause was inserted : ** Your petitioner would, at 
the same time, respectfully submit that his contract is, in reality, for the 
building of the stone wharf-wall ; that, should the coffer-dam of the 
Engineer Department be a failure, the loss would faU heavy on your 
petitioner, without any blame being attached to him ; whereas, should he 
be permitted to build it after his own plan and fail, the blame, as well as 
the expense, would be his just due. Such, however, is his confidence in 
his own plan, that he would willingly risk his property, which is conside- 
rable, upon the result." The permission thus sought for by the plaintiff 
having been granted, a second agreement was entered into between Mr, 
JRobinson and the plaintiff, dated 24th April 1850, whereby, after reciting 
that the Board of Ordnance had agreed to the alterations proposed and 
requested by the plaintiff, it was mutually covenanted and agreed " that 
the said H^nry G, Hill shall carry out the wall mentioned in the said 
contract to the extent of at least fifteen feet in an easterly direction into 
the harbor of Halifax beyond the distance or point specified in the said 
contract, and that he shall be at liberty to build the coffer-dam therein 
also mentioned according to his own plan and by such ways and means as 
he shall think fit, so that the water be kept down and no impediment be 
offered to the proper laying of the foundation of the wall." And after 
stating that the plaintiff was not to require payment until the whole of 
the work shall be completed, surveyed, and accepted by the proper officers 
appointed to inspect the same, this clause is added : ^' And further, that 
the said original contract and every matter and thing therein and in the 
said specification contained, except as herein mentioned, shall remain in 
full force and effect." Under this second and modified agreement the 
plaintiff commenced to erect a coffer-dam according to his own principle 
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of construction, differing essentially from that described in the plan and 
specification referred to in the original agreement, inasmuch as it was 
attempted to be constructed with one row instead of two rows of piles. 
The work, it seems, was prosecuted with energy by the plaintiff for about 
sixteen months, when he addressed a letter to Colonel Savage^ then com- 
manding the Royal Engineers at this place, dated 22nd August, 1851, 
conveying information in reference to its foundation, from which it appears 
that he at that time became apprehensive, if not fully satisfied, that the 
work, for want of a sustaining bottom, could not be performed. It is as 
follows : " I have the honor to inform you that I have at length succeeded 
in removing the whole of the water from the coffer-dam, which is perfectly 
tight, but, upon sounding the mud below, I find it of a very soft nature, 
insufficient, in my opinion, to hold piles required to sustain the walls 
according to the contract, as immediately below the soft mud I find solid, 
shelving rock. I am prepared with materials necessary, and am ready to 
proceed according to the contract in driving the piles ; but, under the 
present state of the mud and rock, which was not and could not have been 
contemplated by any party when the contract was entered into, I beg to 
submit the circumstances for your consideration, and to ask the favor of 
your instructions." Colonel Savage^ it seems, replied by referring the 
plaintiff to the contract ; who, with the knowledge that the foundation 
consisted of soft mud and shelving rock below, as disclosed in this letter, 
nevertheless continued his operations and the consequent expenditure 
thereon for upwards of two months afterwards, when he finally abandoned 
the work. Looking at the plan referred to marked A., in connection with 
the specification annexed to the first agreement, I think these documents 
must be regarded as indicating — and that they do and were intended to 
indicate and represent — the existence of a substratum suitable for a foun- 
dation for piles, because the plan exhibits them as standing in a sustaining 
substance for a number of feet ; and the fourth article of the specification 
requires that the piles shall be driven with a powerful, pile-driving engine, 
until a firm and solid foundation shall be reached ; an article which, I take 
it, would not have been inserted if any other than a solid substratum had 
been supposed to exist. According to Thomas Hanlon^s testimony, who 
prepared the specification in accordance with it, the plan marked A. repre- 
sents the piles penetrating to a certain depth in a firm, compact substance, 
— as respects the coffer-dam piles of eight or nine feet, and the sheet 
piling five feet. He afterwards says that " the plan would represent to a 
contractor that he would have nine feet in a compact substratum." Upon 
this pointy then, there can be no doubt, as all the witnesses conversant 
with the subject have testified, that the plan imports a sustaining substance 
capable of receiving and sustaining the piles. But it must be recollected 
that these documents refer to the first ^eement, and the site on wfakh 
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the erections, as at first proposed, were to be placed ; and the important 
question is, whether they were also intended to represent, and can be 
taken as representing, the nature of the ground or foundation on which 
the plaintiiF proposed, and under the modified agreement attempted, to 
perform the work. I do not think they will admit of that interpretation. 
The plan was prepared from soundings taken and explorations made on 
the part of the Government, for the purpose of ascertaining the nature of 
the foundation of the original site, on the faith of which, the specification 
annexed to the first agreement, was made. But it does not appear that 
any explorations were at that time made, or any means used on the part 
of the Government, to ascertain what kind of foundation there was in the 
locality in which the plaintiff*, at his own request, subsequently undertook 
to erect his coffer-dam. It was not necessary to do so in order to carry 
out the object at first contemplated, nor did it become necessary after- 
wards, because the plaintiff* made an unqualified proposition and entered 
into an unconditional agreement to erect the stone wharf-wall on a sit^ 
selected by himself fifteen feet to the eastward of that at first agreed upon, 
taking the risk of its failure upon himself. Having done so, it might well 
be presumed that the plaintiff* had taken the precaution to ascertain for 
himself the nature and condition of the foundation, since the success of all 
his operations, involving ^the practicability of a hazardous experiment, 
depended upon it ; and if a serious loss has resulted from his neglect to 
do so, it is a loss much to be regretted, but one for which the Government 
cannot, under the circumstances, be held responsible. The modified 
agreement nr.ade no new stipulation whatever in reference to the stone 
wbarf-wall, except that it was to occupy a new locality. It was still to 
be built on the same principle and in the manner represented on the plan, 
but it appears to me that every stipulation made touching the erection of 
the coffer-dam, became void and of no effect the moment the new agree- 
ment was entered into, no representation being made as to the nature of 
the foundation, and nothing more being required on the part of the 
Government regarding its construction than that it should be made water- 
tight, so that there might be no impediment to the proper laying of the 
foundation of the wall. The plaintiff" was not bound to erect it by means 
of piles, nor did he intimate that he would. He was at liberty to erect it 
in any way he pleased, and if he could have erected it without piles, and 
made it tight for a sufficient time to enable him to lay the foundation of 
the wall, his agreement would to that extent have been fulfilled ; but he 
unfortunately failed in this respect, and failing in that, it became impos- 
sible for him to construct the wall. Into the cause of that feilure — 
whether arising from the want of a sufficient substratum for, or the 
imperfect construction of, the work — it is unnecessary, in my view of the 
case, to inquire. It is enough that thiere is no proof of any representatiop 
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having been made as to the nature of the foundation in the locality in 
which the plaintiff attempted to build the coffer-dam, and that the 
plaintiff willingly assumed the responsibility and risk of its construction. 
If this be a correct interpretation of the import and meaning of the plan 
and specification as connected with the modified agreement and of the 
modified agreement itself, it puts an end to this case ; but, if it is wrong, 
— though I must say I do not think it is — the next question is, whether 
the action can be sustained on the assumption thac the representation 
declared upon extended to that agreement, as the plaintiff has contended. 
To entitle the plaintiff to recover in that case, there must be proof of war- 
ranty or fraud on the part of the officers of Government : for all the 
authorities — from the leading case of Chandler v. Lopas, 2 Croke, 2 — 
go to establish that principle. In that case the plaintiff declared that the 
defendant had a stone which he affirmed to be and sold to the defendant 
as a Bezoar stone, whereas it was not such a stone. On error brought, 
the verdict for the plaintiff was set aside upon the ground that the decla- 
ration did not contain sufficient matter to charge the defendant in that he 
warranted it to be a Bezoar stone, or that he knew it was not a Bezoar 
stone. In LaNeuviUe v. Nourse, 3 Camp., 351, which was assumpsit to 
recover the value of wine exchanged with the defendant for other wine 
which turned out to be sour, Lord Ellenhorovgh held " that without 
evidence of an express warranty or of direct fraud, the action could not 
be supported, and that the maxim of caveat emptor applied." In 
Budd V. Fairmaver, 8 Bing., 48, for breach of warranty on the sale of a 
horse, Tindall, G. J., in pointing out the distinction between a warranty 
and a representation, says : " Whatever a party warrants he is bound to 
make good to the letter of the warranty, whether the quality warranted be 
material or not ; it is only necessary for the buyer to show that the article 
is not according to the warranty. Whereas, if an article be sold by 
description merely, and the buyer afterwards discovers a latent defect, he 
must go further, allege the scienter, and show that the description was 
false to the knowledge of the seller." The plaintiff in this case has not 
declared on a warranty, — it would not have availed him if he had — nor 
has he alleged a scienter. He merely alleges that the representation 
made by the officers of Government was erroneous, and that he has been 
misled by it ; which, under these authorities, is not sufficient to enable 
him to sustain this action. Again, in Taylor v. Ashlon, 11 M. and W., 
41, Parke, 5., says : " I adhere to the doctrine that an action for deceit 
will not lie without proof of moral fraud. If the party bona fide believes 
the representation he made to be true, though he may not know it, it is 
not actionable." The case of Ormrod v. Hidl, 14 M. and W. 651, 
affirms the doctrine laid down in all the previous cases. In that, TindaU^ 
C, J,i in pronouncing the judgement of the Court, says : " The rule to be 
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derived from all the cases appears to us to be that where, upon the sale of 
goods, the purchaser is satisfied without requiring a warranty, — which is 
a matter for his own consideration — he cannot recover upon a mere 
representation of the quality by the sellers, unless he can show that the 
representation was bottomed in fraud. If, indeed, the representation was 
false to the knowledge of the party making it, this would in general be 
conclusive evidence of fraud ; but if the representation was honestly made 
and believed at the time to be true in point of fact, we think this does not 
amount to* fraud in law, but that the rule of caveat emptor applies, and 
the representation itself does not furnish a ground of action.** Now what 
proof is there, in this case, to show that any representation was made by 
the officers of Government, and with the attempt to mislead and practice 
fraud on the plaintiff? I have read the report attentively, and can find 
no such evidence in it. On the contrary, all the witnesses who had any 
thing to do v^ith the preparation and exhibition of the plans and specifi- 
cations, have testified that these documents indicated nothing in relation 
to the substratum or foundation for the cofier-dam and wall, but what 
they believed to be true. It would be strange, indeed, if it were other- 
wise ; for it can hardly be supposed that they would make any statement 
to induce the plaintiff to undertake a work for the Government believed to 
be impracticable, knowing that if it failed on the ground of its impractica- 
bility, it would only refiect discredit on themselves. What is the 
testimony on this point? In the first place, Richard Hawkins^ who made 
the soundings on the faith of which the plan marked A was prepared, in 
answer to the sixth direct interrogatory, says : ''I think, and have no 
doubt, that the work, as originally planned, was capable of execution and 
perfectly practicable." Again, in answer to the sixth cross-interrogatory, 
he says : " In the place where a coffer-dam and sea-wall were to be made 
and erected according to the original design, which I have mentioned in 
my answer to the ninth direct interrogatory, I believed that there existed 
a compact and tenacious bottom capable of receiving and retaining piles 
in the construction of the coffer-dam and sea-wall which were designed." 
Colonel Savage^ in answer to the twenty-eighth cross-interrogatory, says : 
" At the time when tenders were advertized for, the specification prepared 
and the contract with the plaintiff agreed upon, it was believed, and I 
then believe and still believe, that the nature of the bottom on which the 
works were to be erected was tenacious and fit to hold piles ;** and to the 
fifteenth direct interrogatory, speaking of the opportunity afforded the 
plaintiff of ascertaining the nature of the ground or bottom, he says : " No 
obstacle or impediment was thrown in his way, and no deception or con- 
cealment of any kind was practised on the plaintiff by me, or, to mj 
knowledge or belief, by any other officer of the Government." Captain 
DfiCane^ to the fifteenth direct interrogatory, says: *' Whilst I wae at 
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Halifax, no obstacle or impediment was thrown in the plaintiff's way, or 
deception or concealment practised on him by the officers of Government 
or any of them, to my knowledge or belief." Thomas Hanlon, in his 
direct examination, says ; " The specification was exhibited to the party 
tendering. I am not aware of any deception practised upon such party. 
He had access to every source of information in the office, calling at 
reasonable hours." Even Charles Goodyear^ a witness on the part of the 
plaintiff, — who, while he differs in opinion with the other witnesses I 
have named as to the existence of a sufficient bottom or foundation for the 
coffer-dam and wall, — entirely acquits them of having in any way prac- 
tised deception or concealment. In answer to the thirty-fifth direct 
interrogatory, he says : '" I do not believe that such a pile foundation for 
the sea-wall as the plan described, would have been adopted except upon 
the belief by the Engineer officers employed in directing and preparing 
the plan, that a sufficient sustaining bottom actually existed ;" and, lastly, 
in his answer to the nineteenth cross-interrogatory, he says : " All 
possible facilities and opportunities were afforded to the plaintiff to enable 
him, if practicable, to build the coffer-dam upon his own plan, nor was 
any deception or concealment practised on him by the officers of Govern- 
ment, or any of them, to my knowledge." That the representation on the 
plan, touching the foundation or substratum to which it refers, whether 
true or untrue in point of fact — as to the nature of which there is a great 
difference of opinion among the witnesses — was honestly made, there 
cannot, from all this testimony, be the slightest doubt ; if there were any, 
the plantiff's letter to Colonel Savage of the 22nd August, already 
mentioned, entirely removes it : in which — speaking of the mud as being 
insufficient to hold piles, and of the existence of shelving rock — he 
admits that such "was not and could not have been contemplated or 
anticipated by any party when the contract was entered into." In saying 
that rock was not contemplated by either party, I presume the plaintiff 
must have meant it to be uQderstood that it was not supposed to exist 
without a sufficient overlaying substance for the retention of the piles, for 
the very first article of the specification conveys an intimation that it 
might be found in excavating and removing the mud or soil from within 
the enclosure of the original coffer-dam, preparatory to driving the foun- 
dation piles for the wall ; it says, '* And should it be found, on clearing 
away the mud, that the surface of the rock becomes exposed, the contrac- 
tor is to level all such portions of the same as may give a level surface for 
receiving the footing of the wall, by stepping or otherwise, as may be 
directed by the commanding Royal Engineer." This reference to rock 
shows that both parties were aware or supposed that it existed at no very 
great depth below the mud and- compact substratum represented by the 
plan, and if so, it could not be matter of much surprise that it islioiikl be 
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found a short distance further to the eastward, though it could not have 
been expected to present itself with so shallow a retaining substance over 
it as the plaintiff has described in another document, to which I shall 
presently refer. Assuming then, that the plan and specification, contrary 
to the view I have expressed, must be taken to indicate the existence of 
a solid substratum for piles, as well on the site selected by the plaintiff as 
on that at first fixed upon by the Government for the erection of the 
coffer-dam, and that it is not in reality there, — even then the verdict 
cannot in my opinion be sustained, since no deception or concealment, — 
no fraud, or anything in the slightest degree approaching to fraud, in the 
representation made — is proved to have been practised upon the plaintiff 
by any of the officers acting on the part of the Government. There is 
also another ground upon which I think the verdict — admitting the action 
to be maintainable — must be set aside, and that is, for excessive 
damages. The Jury, it seems, have allowed the plaintiff all his expendi- 
tures down to the very time the work was abandoned. This they were 
not w^arranted in doing, as it is clear, from the plaintiff's own showing, 
that he ought to have discontinued his operations some time before he 
did. He ought to have stopped the work when he discovered it to be 
impracticable, for everything expended after that time was a useless and 
improper expenditure, with which the Government ought not, under any 
circumstances, to be made chargeable. At what time the work was at 
first discovered to be incapable of execution, does not very distinctly 
appear ; but it seems that some of the workmen employed in driving the 
piles were under a strong impression, from the resistance met* with, that 
they had struck rock, some time before the plaintiff himself intimated 
that it was there. The plaintiff's memorial to the Board of Ordnance, 
dated 10th January, 1851, praying for an extension of time to complete 
the work, shows that he had, even at that time, discovered the existence 
of rock : for it is there stated that, " in going out the extra fifteen feet he 
had come in contact with a bed of rock having about eighteen inches of 
yellow clay upon it." He may, however, have believed, and probably did 
at that time believe, that the bed of rock of which he speaks, did not 
present any insuperable difficulty ; but, in his letter to Colonel Savage of 
the 22nd of August, he expresses a decided opinion from which no other 
conclusion can be drawn than that all further exertions to complete the 
work must be in vain. At that time, at all events, if not long before, he 
ought to have abandoned it ; but it seems he continued to prosecute the 
work until the 25th of October, at an expense of £90 per week, which 
the Jury have allowed him together with other charges, for which there 
does not appear to have been any sufficient proof. I am of opinion, 
therefore, that* the verdict ought to be set aside, and a new trial granted 
upon the first and fourth ground of exception, and that the rule must, for 
this purpose, be made absolute. 
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WiLKiNS, J, Having conducted the trial of this cause, and the views 
which I stated to the Jury having been, so far as it became necessary for 
the Court to review them, approved by the learned Chief- Justice and my 
brethren, it is unnecessary for me on the present occasion to add much 
more than the expression of my concurrence in their decisions. No 
objections were raised at the pleadings nor urged at the trial, which 
assailed the foundation of the plaintiff's action ; but I then thought — and 
subsequent research has convinced me that I thought correctly — that, as 
the case rested entirely on misrepresentation without moral fraud concurr- 
ing with it, the action could not, in any view of it, be sustained. It was, 
indeed, obvious from the positions as well as from the objects of the party 
contracting for the Government, that no motive for deception on their 
part existed, and that if the contract, which they had thrown open to com- 
petition in the accustomed manner, eventually failed to be accomplished 
by him who became the other contracting party because physical impossi- 
bilities existed to prevent its performance, the public interests, of which 
they were the guardians, would suffer ; whilst they, so far from deriving 
any personal benefit, could not but be prejudiced in their official repu- 
tation by a result so disastrous proceeding from such a cause. 

Assuming that the officers of the Royal Engineer Department had not 
conducted proper enquiries and thereby ascertained the exisrence of these 
physical conditions which were essential for the performance of the work 
proposed, and which the plans and specifications unquestionably repre- 
sented, tht plaintifl*, even under the original contract, would not have been 
in a position to maintain an action for damages sustained by him in con- 
sequence of his contracting on the faith of such representations, unless the 
law would infer from them a warranty that they were true. 

I did not think at the trial — and I am not, after hearing the arguments 
and consulting the authorities, convinced now — that, under all the circum- 
stances of this case, the mere fact of such representations being made, 
though they related to the essentials of the contract, constituted a warranty 
in law of the existence of the conditions. I doubt whether they imported 
anything more than the expression of an opinion that the state of facts 
was in accordance with the representations. Two reflections dispose my 
mind to this impression : first. That if this plaintifi*, before he contracted, 
had instituted those comparatively inexpensive investigations which he 
subsequently made, and on the results of which he mainly rested proof of 
his allegation ' that the required substratum was not in the area of his 
operations,' he could not have been misled ; and secondly. If, before 
binding himself to performance, he had desired to be informed by the 
Engineer authorities whether they merely represented what they believed 
or intended to warrant, he would either have obtained an express warranty 
or would have satisfied himself by explorations, before incurring any 
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liability. I am inclined to think that in such a case as this, where a 
prudent man would thus guard himself, and where he might easily obtain 
adequate protection, it would be dangerous as well as unnecessary, for the 
law to imply a warranty. This, however, in the view we all take of the 
case under consideration, is a speculative question which it is unnecessary 
for us to decide. 

Our attention at the protracted but very able argument addressed to us, 
was directed to many points involved in the issues, all — considered in 
themselves — of much importance, but dwindling into insignificance when 
viewed in comparison with the prominent ground of defence which the 
ninth plea disclosed, and which was to the efi*ect ** that the plaintiff was 
not induced to contract, as he eventually contracted, by any represen- 
tations." 

The Jury were instructed that on this plea and those corresponding 
with it, their verdict should be for the defendants. The Judge, as was 
his duty, at the same time submitted to them all the independent issues 
that the pleadings raised, and instructed them as to the principles by which 
they should be governed in estimating compensation, on the assumption 
that the plaintiff was entitled to recover any. They were told distinctly 
that in forming that estimate they were limited to damages proved to have 
been actually incurred by the plaintiff up to that point of time when 
reasonable conviction was brought home to his mind that performance of 
his contract was, from the existence of natural obstacles, impossible : and 
at that point he was bound to stop his operations without subjecting the 
other contracting party to liability. They, however, regardless of these 
instructions, awarded to the plaintiff the full amount of his claim, extend- 
ing over a period of his work long subsequent to the proved impossibility 
of its accomplishment, even according to the testimony of himself and of 
his own witnesses ; whilst the evidence of his account did not afford 
dates, items, or other details by means of which the damages so actually 
sustained by him and so limited, could be measured and ascertained' 
That finding alone, would therefore necessitate our making this rule nisi 
absolute. 

Another class of issues involving a question of the existence or non- 
existence of a sufficient foundation for the structure to be erected, were 
left to the Jury, and were so entirely within their peculiar province that^ 
though adverting comparatively to the means adopted for investigation, — 
to the time and care employed in the soundings, borings, pile-drivings and 
other tests resorted to, — to the instruments used by the parlies, — to the 
modes of using them, — to the field explored, and to the actual results 
exhibited at the trial — the weight of evidence on these issues would 
seem to preponderate in favor of the defendants ; yet the Jury, having 
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come to a different conclusion, the verdict would probably not be disturbed 
if the finding in these respects were the only ground of objection to it. 
But a subject of our inquiry yet remains which absorbs all others, and is 
decisive against the plaintiff, because the matter of legal defence which it 
sets up, and of which we concur in acknowledging the validity, subverts 
the very ground on which the action rests.- On this point of the case I 
stated, in a somewhat elaborate manner, my impressions as they existed at 
the time of the trial ; and as they remain not merely unchanged, but con- 
firmed by reconsideration and research, I will conclude by repeating the 
substance of them here. 

The defence thus set up by the defendants, and which struck at the very 
root of the action, was, in substance, " that the plaintiff was not induced 
to enter into the final contract by any representations made to him by the 
Government authorities.'* The alleged representations on which the 
plaintiff relies in reference to damages sustained by him under the last 
or substituted contract, are representations which the plans and specifi- 
cations imply, and which, he says, were carried into that contract. Now 
all the representations imported into the final contract were made in con- 
nexion with the Engineer coffer-dam, and on the alone condition that it 
was to be used as a means to the accomplishment of the sea wharf- wall. 
Entirely new conditions were, at the plaintiff's instance, introduced into 
the new contract, and some of them utterly inconsistent with his claim of 
compensation for damages incurred by him under the circumstances 
distinguishing the contract into which he finally entered. The represen- 
tations connected with the original contract were not transferred to the 
second, otherwise than as so qualified, and being so qualified they did not 
mislead the plaintiff, nor occasion to him any damage. 

The Government had reason to suppose that he, in the interval between 
the first contract and the execution of the second, had informed himself of 
the existence of all conditions necessary for the erection and stability of 
his own coffer-dam. The duty of the ofiicers of the Royal Engineer 
Department forbade their experimentalizing or subjecting the Government 
to liability from the experiments of others. 

When the plaintiff's own propositions were embodied in the final 
contract, the ofiicers of the Government must, under the evidence, be 
understood as in effect announcing to him that they would not allow any 
consequences that might result or be assumed to result, directly or indi- 
rectly, from his experiment of a coffer-dam constructed on his own undis- 
< closed plan. The representations had reference to a site different firom 
that on which the plaintiff's structure was attempted to be erected. The 
plaintiff, in short, not having actually tested the sufficiency of the Government 
coffer-dam, but having left its practicability in the locality a speculative 
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question, and a question respecting which a difference of opinion existed 
among the witnesses ; having, at his own request, been permitted to resort 
to his own project ; having taken upon himself a risk that he invited, 
without qualifying or limiting it in any manner ; having consented td 
abide by his own experiment, and that to be made on a site respecting the 
condition of which no representation was made to him before, or at the 
time of the execution of the contract — precluded himself from recourse 
upon the Government for compensation for damages sustained by him in 
an honest and earnest, though unsuccessful attempt to accomplish his own 
coffer-dam and the wharf-wall, which he contracted to build. 

I think, therefore, that the ground of his action entirely failed, and that 
the rule nisi for setting aside the verdict in his favor, must be made 
absolute. 
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When by a section in a statute it is provided that, in case of disagreement between 
certain parties, such disagreement shall be settled by arbitration ; held that no action 
will lie for matters which ought, under the act, be referred to arbitration. 

This was an action of trespass for cutting down trees on the plaintiff's 
land. To this the defendant pleaded, first, — That as the agent of the 
Electric Telegraph Company, and under the authority given him by sec. 14 
of the Prov. Act of 1851, for incorporating the Nova Scotia Electric Tele- 
graph Company, he had entered plaintiff's land and cut down twelve 
trees f©r the necessary repair of the telegraph line, and that he had 
offered twenty shillings as compensation therefore. Secondly, — That he 
and the plaintiff having disagreed as to the value of the trees, he had 
offered to leave the matter to arbitration under section 15 of the same act, 
and the plaintiff refused to do so. To these pleas there was a new assign- 
ment for trespass, in excess of the alleged rights, and on other parts of the 
land and on other occasions, and for other purposes than those stated in 
the pleas. The defendant pleaded to the new assignment, alleging that 
the trespasses were committed under the authority of the said act, and 
denying that they were in excess of the rights granted thereunder, or com- 
mitted on other portions of the land, or on other occasions ; and secondly^. 
— That he and plaintiff had disagreed as to the amount of damage sua- 
tained by the trespasses new assigned, and defendant thereupon off^ed im, 
leave the same to arbitration, but the plaintiff refused. 

There was a verdict for the plaintiff, and a rule was obtained for a judg^ 
ment for the defendant, non obstante veredicto, 

J, B, Smith, There was only one act of trespass attempted to ht 
proved at the trial, and that the plaintiff abandoned when he new assigned. 
The new assignment only allowed him to give in evidence excess, and that 
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he did not show. The statute makes it compulsory on the parties to 
arbitrate. There is a great distinction between a provision in an act com- 
pelling parties to arbitrate, and a clause in a contract in which the parties 
agree to settle all differences by arbitration. And the act of 1851, section 
14, incorporating the Company, makes such a submission to arbitration 
compulsory. 8 Bing., 396. 2 C. and P., 550. 10 Eng. Rep., 322 ; 30 
ib. 250 ; 34 ib. 588 ; 36 ib. 1 ; 38 ib. 99. 

Attorney-General. The defendant only justified under his first pleas for 
twelve trees, and there were more than thirty proved to have been cut. 
The plea to the new assignment is bad, for there is no offer of compen- 
«ation as required by the act. The defendant had no right ta enter under 
the law, without making an offer of compensation. The fifteenth section, 
while it states that where there shall be a disagreement the parties are to 
arbitrate, makes no provision for the appointment of arbitrators. If the 
defendant here refused to arbitrate, or rendered his offer nugatory by 
appointing an improper person, is the plaintiff not to have his action ? 

C. A. V. 

Bliss, J, This was an action of trespass for entering on the land of 
the plaintiff, and cutting down the trees thereon. The defendant justifies 
as the servant of the Electric Telegraph Company, under the Provincial 
Act of 1851, section 14, for entering the land and cutting down twelve 
small trees for the necessary repair of the line, for which he offered and 
tendered plaintiff full compensation — to wit, twenty shillings ; and 
secondly, he pleads, under the 15th section of the said Act, that he and 
the plaintiff disagreeing as to the value of the said trees, he offered to 
leave the said disagreement to arbitration, which the plaintiff refused to 
do. The plaintiff new assigned for trespass committed by defendant in 
excess of the alleged rights, and in other parts of the land, and on other 
occasions, and for other purposes than those referred to in the pleas. To 
this the defendant again pleaded, first, that the new assigned trespasses 
were committed under the authority of the said Act, and not in excess of 
the right therein granted, and negativing the new assignment ; and 
secondly, that he and the plaintiff disagreed as to the amount of damage 
sustained in respect of the trespasses new assigned, which the defendant 
offered to settle by arbitration, as in the said Act directed, but that the 
plaintiff refused to arbitrate the same. 

- At the trial, which took place before me at Pictou, it appeared that 
more than twelve trees had been cut down by the defendant ; that it was 
done by him, in the necessary repairs of the line of the telegraph, on 
behalf of the company ; that the defendant had offered twenty shillings 
to the plaintiff in payment for this, which he had refused ;. and that the 
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defendant had then oiFered to submit it to arbitration, each party to 
choose an arbitrator, but this also was refused by the plaintiff. The 
plaintiff obtained a verdict for twenty shillings. 

At the trial, the defendant's counsel took the same objections which 
he has raised by his pleas — that the statute made it compulsory to settle 
the matter by arbitration. Without expressing any opinion upon it, I 
reserved the point. 

The case now comes before us on a rule nisi obtained by the defendant 
to enter judgment for him, non obstante veredicto, 

I do not think we are now called upon to consider how far these pleas 
to the new assignment could be sustained, if the case had come before us 
upon a demurrer taken. As they stand, they bring before us sufficiently, 
as it appears to me, the question which has been raised and argued upon 
— the construction and effect of the statute to which the pleadings refer. 

By the 14th section of this Act, full authority is given to this telegraph 
company to enter into any lands, and set off such parts of it as may be 
deemed necessary for the lines of telegraph, and to take any posts or 
building materials necessary to make or repair the lines, making the 
owner due compensation therefor; and by the 15th section, in case of 
disagreement between the company and the owner as to the value of any 
land, posts or building materials which the company may have taken for 
the purposes aforesaid, such disagreement shall be settled by arbitration. 

This language is certainly very strong, and seems to me altogether 
imperative. If we should construe the Act as permissive o^ly, it would 
take away its whole force and effect, and reduce the clause to a dead 
letter, as was said by Tindall^ C, J., in Crisp v. Bunhury, 8 Bing, 394 ; 
for, as he adds, it would be competent for both parties to refer the dispute 
to arbitration without the intervention of the statute. It was therefore 
held in that case, where a statute had used similar words, that they were 
obligatory, and the plaintiff was barred from maintaining an action at law. 
And this case has also received the confirmation of the Court of Q. B,, 
in the King v. Mildenhall Savings^ Bank, 6 A. & E. 952. The case 
ex parte Payne, 5 D. &; L. 684, before Erie, J., is also an authority to 
the same effect. It is very true that in the case of Crisp v. Bunhury, 
the statute was more full than ours. It directed that the arbitrators 
should be chosen one by each of the parties, and in case of their not 
agreeing, they should nominate an umpire. But though our Act does- 
not state how the arbitration is to be carried out, I think we are bound 
to give full effjBct to it if it be possible ; and that may be by construing 
it that the arbitration shall be conducted according to the ordinary and 
usual mode, which is by each party appointing one, the two choosing an 
umpire. A greater difficulty, I own, seems to be to ascertain how the 
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appointment of an arbitrator is to be enforced if either phrty should refuse 
to name one ; and this difficulty would equally exist under the English 
statute upon which Crisp v. Bunhury was decided. This might not, per- 
haps, create any practical difficulty, however ; for to an action brought in 
a case where the statute had prescribed that the matter should be settled 
by arbitration, it would be necessary, I think, for the defendant to come 
and show that he was always ready and willing so to settle it ; and this 
might be controverted on the other side, — for he could scarcely claim the 
benefit of the statute who had prevented the other party from availing 
himself of it. And, on the other hand, I think the plaintiff cannot suc- 
cessfully urge to us the difficulties which may lie in the way of carrying 
out the statute, when he is the only one who, as in this case, has created 
the difficulty. The object and intention of the Legislature seem very 
clear. In order to erect lines of telegraph throughout the Province and 
keep them in repair, it would be necessary to enter upon the lands of the 
several persons which lie along the whole length of the lines ; and if 
disputes arose, as they might do, with many, a multiplicity of actions 
would be the result, though they were, as in this case, trivial in their 
nature, and involving small and inconsiderable amounts of damage. To 
prevent what would, in such cases, produce serious expense and costs to 
a company upon which the Legislature appears to have looked — and well 
might — with some degree of favor and regard, it has taken away the 
burthensome and costly mode of settling such disputes by the usual 
actions at law, and substituted the easy, speedy, and less expensive but 
not less fair tribunal of an arbitration, to settle the just compensation for 
those things which the statute has permitted the company to do. If there 
should be found any substantial difficulties in carrying out this provision 
of the statute, it will be time enough to yield to them when they arise. 
But in the present case they do not meet us. The defendant has done all 
in his power to give it effect. The refusal to act under it comes from the 
plaintiff ; and in such a case, at least, I think that, under the authority 
of the cases which I have mentioned, he cannot maintain this action. 

I do not, however, see how we can make the present rule absolute, to 
enter up judgment for the defendant, non obstante veredicto. Admitting 
that such a verdict can in any case be entered up for a defendant as well 
as for a plaintiff — and I am not sure that on a proper occasion it may 
not be, though I have not met with any instance of the kind — ^ still it 
appears to me that it can only be done under a very different state of 
pleadings from the present. It must be apparent on the face of the plead- 
ings themselves that such judgment is the only one that can be given, and 
that it is not therefore inconsistent with the verdict. Let us take a 
familiar instance to illustrate this. To an action of trespass the defendant 
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pleads an immaterial justification, upon which issue is joined and found 
for the defendant. There, notwithstanding the verdict, the plaintiff will 
be allowed to enter up judgment ; for the trespasses being confessed, and 
not avoided sufficiently — that is, not at all — it is clear, upon the 
record itself, that he is entitled to the judgment, and the verdict upon an 
immaterial matter cannot alter the case. Now, supposing that a like rule 
prevails with respect to a defendant, it obviously can be only when he 
has pleaded a sufficient and perfect answer to the action, to which the 
plaintiff has put in an immaterial replication, which leaves that defence 
wholly untouched, and in no wise affected by the issue which may have 
been found for the plaintiff upon such replication. But that is not the 
case here. The defendant, it is true, has, as I think, set up a good and 
perfect defence to the action. He says that he was acting on behalf of 
the telegraph company, and that under the authority of the act in ques- 
tion he entered upon the plaintiff's land and committed the supposed 
trespasses, and that therefore the plaintiff is precluded by the act from 
maintaining an action at law in respect of them. Now, if, leaving that 
plea unanswered, the plaintiff had replied by an immaterial fact, which, 
not traversing the matters of the plea, would admit them, it would be 
apparent on the record, though a verdict had been found on that issue, 
that the judgment should be for the defendant, — and the Court might 
perhaps direct it to be so entered. But in this case, and under our Prac- 
tice Act, there is no replication, and then the plaintiff is held to have 
joined issue only on the pleas ; that is, he denies that the trespasses were 
committed, as the plaintiff has asserted, under the authority of the Act ; 
so that if this had been expanded on the record by a formal replication, 
it would have tendered not an immaterial, but a substantial and sufficient 
answer to the pleas ; and upon this finding for the plaintiff, the judgment 
could not be entered up for the defendant, for it would be repugnant to it, 
and the whole record would then be inconsistent. And so it would be, 
as the state of the pleadings must now be viewed, — for the Practice Act 
makes the issue the same as if this replication had been put in. I think, 
therefore, that we are not at liberty to enter up judgment for the defen- 
dant without regard to the verdict. But that verdict upon this evidence 
is clearly wrong. The defendant fully established the case set up by his 
pleas, and as these constituted a sufficient bar to the action, the verdict 
should have been found for him. All that we can do, as it appears to me, 
is to give the defendant a rule for a new trial, which, as far as amounts to 
putting an end to the present action, will have much the same effect, 
I should suppose, after the opinion which has been expressed upon the 
intention and force of this statute, unless, indeed, the parties should wish 
take the opinion of the rest of the Court, who, not having heard the 
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argument, do not of course take any part in the judgment which is 
now given. 

DesBaures, J, I think the verdict in this case ought to have been 
for the defendant, and that a new trial must be granted. It appears, 
from the report of the learned Judge who tried this cause, that the defen- 
dant, as the servant of the electric telegraph company, entered upon the 
lands of the plaintiff, and cut some small fir trees required to repair the 
telegraph line near the head of Pictou harbor, for which he at the time 
offered to pay him twenty shillings, considering that to be a full compen- 
sation. The plaintiff refused to accept it, and the defendant then pro- 
posed to submit the matter to arbitration, which the plaintiff also declined 
to do. We have now to decide whether it was optional with the plaintiff 
or obligatory upon him, under the Provincial Act of 1851, entitled, "An 
Act to incorporate the Nova Scotia Electric Telegraph Company," to refer 
to arbitration the disagreement between the defendant and himself, rela- 
tive to the compensation to be made for the trespasses complained of. 
1 am of opinion that the Act is imperative. The fifteenth section says 
" that in case of disagreement between the company and the owner as to 
the value of any lands, posts or building materials which the company 
may have taken for the purposes aforesaid, (that is, for making or repair- 
ing the lines,) such disafjreement shall he settled hy arbitration^ The 
language here employed, I think, very clearly shews that the object and 
intention of the Legislature was to take from the owner the remedy by 
action at law, and to substitute arbitration in its place. In the case of 
Crisp V. Banbury^ to which my brother Bliss has referred, Tindall, C, J., 
says : ** Where the object and intent of the statute manifestly requires it, 
words that appear to be permissive only shall be construed as obligatory, 
and shall have the effect of ousting the Courts of their jurisdiction." 
The object of the Legislature, in cases like the present, evidently being 
to protect the electric telegraph company against the serious consequences 
of law suits, to which they would otherwise have been subjected, for acts 
absolutely essential to the accomplishment of the work, it would seem, 
from this authority, to be the duty of the Court, if the words of the Act 
were permissive only, to construe them as obligatory, if it were necessary 
to do so, to give effect to and carry out the true intent of the Legislature. 
But we are not called upon, in this case, to give any strained construction 
to the words of the Act, for they have, in my opinion, a plain and unmis- 
takeable import, making it compulsory on both parties to settle by arbi- 
tration any disagreement that may arise for materials taken, as the trees 
in this case were, for the repair of the telegraph line. 
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WiLKiNS, J, The plaintiff, under the new assignment in this case, 
waived the trespasses previously complained of, as to the twelve trees to 
which defendants plea^ had referred as cut in the exercise of a statute 
right. He then proceeds to new assign trespasses committed in excess of 
the alleged rights, and on other parts of the land, and on other occasions, 
and for other purposes than those stated in the first, second, and fourth 
pleas. To these trespasses the defendant answers in the following terms, 
viz. : " The defendant, for a first plea to the said new assignment, says 
that the said trespasses newly assigned were committed under the powers 
and authority of an Act of this Province, entitled, * An Act to incorpo- 
rate the Nova Scotia Electric Telegraph Comply,' by him the defendant, 
as their servant and agent, and not in excess of the rights therein granted, 
and not on other parts of the said land, or on other occasions, or for other 
purposes than those referred to in the said first, second, and fourth pleas 
of him the defendant." 

'' And for a second plea the defendant says that the said plaintiff and he 
the defendant disagreed as to the amount of the damages sustained by 
the said plaintiff in respect of the said trespasses in the said neiv assign- 
ment alleged, and that he, the said defendant, offered to settle the same 
by arbitration, as in the said act directed, but that the said plaintiff re- 
fused to arbitrate the same.'' 

The first and second pleas to the trespasses, as .originaUy stated, cer- 
tainly set out with sufficient particularity such portions of the private act 
referred to as were essential to the justification of these trespasses, and 
shewed, first, that the statute made arbitration compulsory as a mode of 
settling the question of compensation, and, secondly, that such arbitration 
was refused by the plaintiff; but the defendant's counsel, probably from 
a necessity imposed upon him, when on circuit, hastily to prepare the 
pleas for a new assignment, has not, in my apprehension, in framing these 
last, placed on the record, even substantially, that ground of objection to 
this action, arising out of this statute, on which he insisted at the trial. 
That objection was, that the differences as to the amount of compensation 
due to plaintiff did not form the legitimate subject of the present action, 
htU might be adjusted by arbitration alone. 

All that the second plea to the new assignment states in reference to 
this matter oi defence, even if construed with the utmost latitude of in- 
terpretation, is, that certain differences had arisen between the parties res- 
pecting the trespasses new assigned (which as new assignment states tres- 
passes for other purposes than those stated in the pleas may have been 
trespasses for which the statute in question could not afford any justifica- 
tion) and that the particular act in some way, not shewn to the court, and 

6 



328 McKENZIE v. McKAY. 

to some undefined extent, directed differences arising as to compensation 
regarding the trespasses it referred to, be settled by arbitration. 

Our recent rules of pleading require conciseness, but do not supersede 
the obligation "of clearly and distinctly stating all such matters of fact as are 
necessary to sustain the action or defence ;*' and, to refer to the particular 
case, I do not understand them to dispense with the necessity that existed 
before their enactment, of setting out the substance of all such clauses of 
a private or local statute as were essential to shew to the court matter of 
complete justification of the trespasses sought to be justified under it. 
The defendant's counsel, indeed, appears to have been quite aware of this 
when he prepared his original pleas, in which he most properly set out in 
terms the 15th section of this statute, which shewed to the court that 
arbitration, relative to the compensation in question, was made compul- 
sory. I entirely concur, however, with my brother Bliss in the opinion 
expressed by him that arbitration, obviously most convenient in relation 
to questions arising under this private act of general operation, whatever 
difficulties might attend it from the incompleteness of the statutable pro- 
visions (and I do not think they would be insuperable), is in this case 
made compulsory by the legislature. Entertaining this view, although, 
for reasons which I have stated, I have felt a doubt whether the particular 
objection of the defendant to the ground of the action is sufficiently dis- 
closed on the pleadings, yet as leave to amend in that respect could not 
be refused, and as imposing on the defendant the necessity of amending 
would only occasion further expensive and unavailing litigation, I will not 
rest my objections to this verdict on the narrow ground to which I shall 
presently advert, but will express my concurrence in the judgement of 
Mr, Justice Bliss on the broad principle on which it is founded, and with 
which my own opinion entirely coincides. 

Apart from this I should, indeed, have thought that as this general 
verdict must be taken to include damages for the cutting of these twelve 
trees, in respect of which plaintiff waived all claim for compensation, and 
as we have no means of distinguishing the amount of damages really 
awarded by the jury in respect of those trees that were proved to have 
been cut down in excess of the twelve,^-on that ground alone this verdict 
^ovAd not have been sustained. 

Besides, whilst it is necessary to set aside the verdict on the ground 
last referred to, the defendant is left free to do now, what I think he was 
not competent to do at the trial, viz., to refer or ally to the provisions 
of the private act, and shew by those in connection with the proved 
facts, that he would have, under amended pleas to the new assignment, a 
complete defiance to this action. The rules of law and the practice of the 
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court wonld enable Ibim eventually to avail himself of this, and I think 
that the ends of justice demand that we should recognize this most rea- 
sonable statutable defence, and, setting aside the verdict, permit the 
defendant to set it up effectually. 



CAMERON V. McLEAN. 

When the General Sessions confirmed the proceedings to establish a pent way which 
had been duly laid out, held that before such way could be used the proprietor of the 
land through which it runs must be paid the damages awarded to him by the jury 
who have assessed the same. 

This was an action of trespass for crossing the plaintiff's land To this 
the defendant pleaded as follows : — 

2nd plea. And for a second plea the defendant says that the General 
Sessions of the Peace in and for the county of Pictou, in the July term 
thereof, in the year of our Lord 1854, ordered and directed two surveyors 
of highways to lay out a private way either open or pent for Peter Grant, 
and Donald McLean, and the said defendant, leading from Donald Mc- 
Lean^s land to the highway west side West Branch Edst River, and to 
establish the same according to law ; — that a precept was accordingly 
issued to Hugh McDonald and John Fraaer, they being two surveyors of 
highways, which said precept is dated the 28th day of September, in the 
year of our Lord 1854, requiring them to lay out the said private way, 
either open or pent, and to establish the same according to law ; that the 
said Hugh McDonald and John Fraser, surveyors as aforesaid, by their 
return to the said precept, dated the 1 7th day of November, in the year 
last aforesaid, established, laid off, and marked a road as, and for, a pent 
way, as directed in and by the said precept, and also reported and return- 
ed that they had agreed with all the proprietors through whose lands the 
said road runs, with the exception of one James Cameron, junr., and also 
in the said return stated that the said pent road was to pass through the 
lands of James Cameron, senr,, John McLean, William Grey, the said 
James Cameron^ junr,, and Peter Grant, as by reference to the said re- 
port will more fully appear, which said report and return was adopted and 
confirmed hf the said General Sessions of the Peace in the February teraa 
thereof, in the year of our Lord 1855. That in the said last mentioned 
term of the said General Sessions a precept was, by the said G^ner^ Ses.- 
sions, directed to be issued to the Sheriff of the county of Pictou. or 
his deputy, to summon a jury to assess the damages to the proprietors of 
the lands through which the said road runs and with whom the said over- 
seers or surveyors were unable to agree, and such precept was accordingly 
issued, dated 3rd day of May in the year of our liOtd 1855, commanding 
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the said sheriff or his deputy to summon a jury and assess the damages 
aforesaid according to law, and to make due return of his proceed- 
ing on the said precept as within mentioned; and the 'said sheriff and 
jury, duly summoned and empannelled as aforesaid, made return of the 
said precept and assessed the damages aforesaid according to law, as will 
appear from the said return, dated the 29th day of June, in the year last 
aforesaid, which said last mentioned return was duly confirmed in and hy 
the said General Sessions in the July term of the year last aforesaid, and 
the said road was duly and legally established as a private pent road for the 
said defendant ; and the said road, established as a pent road as aforesaid, 
runs through the lands of the plaintiff, and the defendant after the same 
was established as aforesaid entered upon the said road running through 
the land of the plaintiff as aforesaid, for the purpose of making and re- 
pairing the same, by reason of which the crops of the said plaintiff there 
growing in and upon the said road running through the close of the said 
plaintiff as aforesaid were slightly damaged, and the defendant also neces- 
sarily threw down a small portion of the fence of the plaintiff, then stand- 
ing and being on and across the said road, to enable the defendant to cross 
over and along the said way, and also, in making the said road, necessarily 
dug up and subverted the soil thereof, as he had a right to do, he doing 
no unnecessary damage to the plaintiff on those occasions, which are the 
several supposed trespasses whereof the plaintiff hath complained against 
the defendant in his said writ. 

To this there was a demurrer, because it was not stated that damages 
had been assessed to the plaintiff and that the amount so assessed was 
included in the rates of the place where the road runs and was collected 
and paid to the plaintiff. 

McGully in support of demurrer. There are two descriptions of ways 
ecognized by our statutes : " Certain great roads," and roads and private 
ways. The legislation relative to the opening of the former is contained 
in revised statutes cap. 61, and that relative to the opening of the latter 
in revised statutes cap. 62. In the former the compensation to the owner 
of the land is made a charge on the general revenues of the province, and 
in the latter, when it is for the opening of roads, it is a charge on the 
county in which the lands lie, and when it is for private ways it is charge- 
able on the township or poor section. It is probably owing to this that 
the clause of entry (cap. 61, sec. 4,) which is found in the chapter on 
** certain great roads *' is not to be found in that relative to private ways. 
Natural justice requires that the land should not be taken until it is paid 
for. The Chief Justice in Koch v. Dauphinee, (James R., 169) says ** every 
act in derogation of private right? ought to be strictly coasfrued." — 
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2 Kents, Com. 390-2. 2 Johns, Ch. R. 164. IBUss, J. If parties 
desiring the private way were required to pay for it themselves, instead 
of its being made a local charge, there would be fewer applications.] 

Ghas. Twining, The confirmation of the proceedings by the Sessions 
dedicates the road to the public. R. S., cap. 62, sec. 3. By section 12 
the proceedings in relation to private ways are assimilated to those which 
take place relative to roads. The recording of the confirmation in either 
case gives publicity to the dedication. 

Bliss, J, When the exigencies of the public require it private rights 
must submit to public conveniences. For that reason commissioners may 
enter into certain cases and take land before payment to the owner. But 
when the way is a private one the same reason does not apply. We mudt 
give the law such a construction as will carry out its provisions without 
doing unnecessary injury to the owner. This ought to be the case espe- 
cially where as here two or three persons ask for the right of going over 
the land of another. The order by the Sessions ought to be confirming 
the proceedings and opening the road upon payment of the compensation. 

Desbabbes, J, We must not strain the law in favor of a party asking 
for a private way over another's land and against the owner of that land. 

WiLKiNS, J, There is nothing in the act expressly stating that the 
road is to be dedicated from the time the order of confirmation is made, 
and in all acts infringing upon public rights nothing is to be implied 
against those rights. 

Demurrer sustained. 



THE QUEEN v. HONORIA HEALEY. 

When on an indictment for murder the jury returned a verdict in the following 
words : ** Guilty of murder with a recommendation to mercy as there is no evidence 
to shew malice aforethought and premeditation,'* held it was too ambiguous and un- 
certain to allow the Court to pronounce any judgment on it. 

It seems doubtful whether a venire de novo can be granted on a capital case. 

This was an indictment for murder. The verdict given by the jury 
was in the following words, '* Guilty of murder with a recommendation 
to mercy as there is no evidence to shew malice aforethought and 
premeditation.'' 

The Attorney Oeneral. The jury have found a verdict of murder, and 
the court are required by that verdict to pass sentence for that crime. By 
the expressions used afterwards the jury mean to recommend the prisoner 
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to mercy because there was no evidence of malice aforethought. They 
intended to bring this within that class of cases in which a murder has 
been committed by an act which would probably lead to the death of 
another without expressly intending to commit the crime, as by throwing 
down bricks from the top of a house on to a crowded street. After find- 
ing the verdict of murder the jury have nothing to do with the judgment 
which is to be awarded on that verdict. That is for the court and not the 
jury. They have chosen to give a recommendation to mercy, and in that 
recommendation, and as a reason for the executive granting it, they have 
placed the words by which the prisoner's counsel contend that the crime 
is diminished to less than murder. As those words form no part of the 
verdict, but are dehors it, and are solely for the purpose of influencing the 
executive, this court has nothing to do except to pass the usual judgment. 
If the court do not come to that conclusion, but are of opinion that the 
words used form part of the verdict and qualify the term murder, then this 
is strictly a case of manslaughter. Hal. P. 6, 302 ; Chitt. Cr. Law 645 ; 
5 Burr. 2661, 2793 ; Kel. 51. 

J, W. Ritchie. No judgment can be entered on this verdict, and the 
prisoner must therefore be discharged. Arch. C. P. 146. When the jury 
find a verdict of murder without premeditation and malice they strike out 
that which is essential to constitute the crime. Their verdict then in fact 
is simply that they find the prisoner guilty of the offence of killing. It 
is just as perfect a verdict of excusable homicide as of manslaughter. 
2 Ld. Ray. 1581. There cannot be a judgment because of the uncertainty 
of the verdict. C. A. V. 

Bliss, J, The prisoner was indicted and tried for murder. The jury 
returned the following verdict : *' Guilty of murder with a recommenda- 
tion to mercy as there is no evidence to shew malice aforethought or pre- 
meditation." This was in writing and signed by the jury. 

Taking it altogether this must be looked upon as a verdict so inconsis- 
tent and repugnant, or so ambiguous and uncertain, that no judgment we 
think can be safely pronounced upon it. When this is the case in civil 
causes, or in criminal cases not capital, there appears to be no doubt that 
r a venire de novo may be awarded, and that is the proper course to be 
adopted. But it is a question of some difficulty and doubt whether 
this can be done in a capital case. In Bex v. Keits, 1 Ld. £aym, 141, 
where the prisoner was indicted for murder. Lord Holt is reported to have 
said, '* that if the verdict is imperfect, no judgment can be given, but a 
venire de novo ought to issue." He thought, however, the verdict was 
there certain enough, — but he afterwards took several objections to the 
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indictment, and the counsel for the crown not opposing it, the indict- 
ment was thereupon quashed, and the prisoner was again tried upon 
another indictment and convicted of manslaughter. This case is thus 
referred to in Bex v. Higgins, 2 Lord Kaym, 1585 : " As to granting a 
venire facias de novo after a special verdict found, they (the counsel) 
were so candid as to own, that though there was search made, with the 
greatest diligence, yet they could not find one instance, or 90 much as an 
opinion of a Judge, except what was said hy Lord Holt in the case of the 
King v. Keite, Comberb. 408, ' I should not be much against a venire de 
novo,' " which qualifies very considerably the language attributed to him 
in the report of the case 1 Lord Kaym, 161. Whether a venire de novo 
could not issue after a special verdict in a capital case was not decided in 
Bex V. Higgins, it being unnecessary to determine that question. But 
the case of the King v. Keite is again noticed by Lord Hardwicke, then 
Lord Chief Justice of the King's Bench, in delivering the judgment of the 
court on the case of Bex v. Burridge, 3 P. Wm. 498, " Keite was indict- 
ed for murder, and a special verdict found, which being moved into this 
court, the question was, whether the fact amounted to murder or only 
manslaughter. After two arguments the court thought the special verdict 
was so uncertain and imperfect, that no judgment' could be given upon it; 
and a doubt seems to have arisen, whether a venire facias de novo 
could be awarded in a capital case. To avoid this question my Lord 
Chief Justice Holt himself, on the last day of the term, took several ex- 
ceptions to the indictment, for which a rule was made that it should be 
quashed.'' Now from all these different statements of that case we 
may see that the doubts entertained as to a new venire in such a case 
must have been pretty strong, at all events they were such as prevented 
that step from being taken, — while it appears that no case was to be foimd 
in which it had ever been awarded before in a capital case where a verdict 
had been given, but so uncertain, that no judgment could be pronounced 
upon it. And the reason I take to be, though none is mentioned as the 
ground of this doubt, that in such a case the prisoner would be clearly 
put a second time in jeopardy of his life, though where the indictment 
itself was so bad that no judgment could be given upon it the prisoner 
might be indicted and tried again, for he never was in jeopardy under 
the first. Arundel, C. 6, Co. 14. And there is a consideration arising 
out of the case now before us which in my mind very much strengthens 
this view. It is impossible to^ say that the jury did not mean to find the 
prisoner here guilty of manslaughter only — for they find him guilty of 
murder, but say that there was no evidence of malice aforethought. Now 
"they may have meant to recommend him to mercy because no express 
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malice was proved, and then the verdict which they had given of guilty of 
murder would stand unchanged ; but if they meant what the words them- 
selves do import, that there was no evidence of any malice aforethought 
whatever, then taking the whole verdict together it may fairly mean a 
felonious killing without malice aforethought — and that is, in legal lan- 
guage, manslaughter. Now supposing the jury to have meant this, as 
may be well supposed, and a venire de novo awarded, and upon a second 
trial that he should be convicted of murder, — could sentence of death be 
carried into execution in face of a doubt which might well be entertained, 
whether a former jury had not already found it not murder but man- 
slaughter only ? And the difficulty would be still greater if a verdict was 
so ambiguous that it was doubtful whether the jury meant to commit or 
acquit altogether ; or still more, if the doubt was whether they meant to 
convict of manslaughter only or to acquit altogether, and being tried again 
the prisoner should be convicted of murder. When there is no uncer- 
tainty in the verdict, and the venire de novo is awarded on account of the 
indictment itself bei^g insufficient, this particular difficulty which I have 
pointed out would not arise ; but in the King v. Keite^ which I have 
mentioned, where Lord Holt resorted to the step of quashing the indict- 
ment to get rid of the question whether a venire de novo could be awarded 
after- a verdict so ambiguous t^at no judgment could be awarded on it, 
this same difficulty would most certainly occur ; and on that case Mr, 
Keite was in fact tried again, under another indictment however, and was 
convicted of manslaughter ; " but,'* the reporter adds, (1 Lord Ray 148,) 
** that he had his clergy, and died of the small pox in Wiltshire, his own 
country," so that it is probable he was discharged without anything more 
than a nominal sentence ; and thus, practically, no serious results fol- 
lowed from the two verdicts. 

Upon this view of the case then, under all the circumstances, and bear- 
ing in mind the long imprisonment which the prisoner has already under- 
gone of more than a twelvemonth, I think, and I believe the whole bench 
are fully of the same opinion, that the most fitting course to be taken will 
be to recommend her to the government for an unconditional pardon. 
And that will be accordingly done. 

Desbarres, J, I concur in the opinion just delivered that the verdict 
is so ambiguous and uncertain that no judgment can safely be pronounced 
upon it. It is capable of two interpretations. It may have been meant 
to be a verdict for murder or manslaughter ; but as it is impossible to say 
whether the jury meant to find the prisoner guilty of the higher or lesser 
ofience, and it is very doubtful whether a venire de novo can in a case 
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like this be awarded, a recommendation of the prisoner to the crown 
for an unconditional pardon seems to be the best course under all the cir- 
cumstances that we can adopt. 

WiLKiNS, J, I entertain the same opinion. This is not a special 
verdict but a general one, so ambiguous and uncertain that it is quite im- 
possible the court can give any judgment upon it. My first impression 
was that it was a verdict of murder, and that the latter part was merely a 
recommendation to mercy. But in a case of this kind we are bound to 
make such a construction as will be in favor em vitae. The jury have it is 
true expressly found a verdict of murder, but in the latter part of it they 
state facts which take away that which makes the crime of murder. Nor 
<lo I see how, in a capital case, there can be a venire de novo» 



CAMPBELL V. HENDERSON. 

Where A. entered into an agreement to purchase land, and paid part of the purchase 
Inoney to B., and it was subsequently agreed between the parties that the bargain 
should be rescinded, and nothing was said at the time relative to the return of the 
inoney paid by A., A. is nevertheless entitled to recover the amount back from B. 

This was a summary suit for money had and received. Judgment for 
defendant, and rule to set aside that judgment. 

There was an agreement between plaintiff and defendant for the pur- 
chase and sale of a lot of land. The plaintiff paid £11 as part purchase. 
Subsequently the defendant, at the request of the plaintiff, agreed to re- 
scind the bargain, and nothing was then said relative to the money paid 
by the plaintiff to the defendant. 

Twining in support of rule. Thete i« here a failure of considetation, 
and plaintiff is entitled to recover b^ck the amount paid by him. Chitty 
on Contracts, 625 ; 7 East. 274 ; I T. R. 133. The plaintiff could i^^^ 
compel defendant to complete his agreement ; it was for a sale (rf fo^ds, 
and there was no agreement in writing between the parties^ 

McCulhj, There is a difference between thpse oaae& Jn which the 
party cannot make a title, and those cases in wbkh the purchaser does, 
something to prevent the contract being completed. In the former, he is. 
entitled to recover back the. amount paid j ^«d in tfhe latter, he is not. 
When they agreed to rescind the contract they agreed to leave everything; 
in the state it then was. The application Tj^a.a made by the plaintiff, and 
the release from the completion of the cpnt^act was not for the convenience 
of the defendant, but of tl^e plaiQt4ff. 4 N. & M. 485 ; 9 Ad & EH 
508-512 ; 10 B. (fe C. 249 ;. 1 Sii». ^ Stu. 147 ; Sugd. V. & P. 49-165 
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Bliss, J, The plaintiff in this case entered into an agreement for the 
purchase of defendant's land. The part payment was intended to take 
the case out of the Statute of Frauds. It was agreed that the bargain 
should be annulled. I conceive that when the bargain was so annulled 
the parties were remitted to their original condition. I think it would be 
most unfair to allow him to keep the money. 

Desbarres, J". I cannot divest myself of the idea that it was the in- 
tention of the parties that the plaintiff should be released from the whole 
of his contract. 

WiLKiNs, J. This case is of some importance in principle, though 
the amount involved in it is small. I took a strong impression in favor 
of the defendant, at the trial, and, though my brethren have expressed an 
opposite view of the merits of tlie cause, my own opinion has undergone 
no change. I cannot concur with them in regarding this as like the ordi- 
nary case of a contract for sale of real estate rescinded from default, or 
unwillingness of the vendor to perform his engagement, or for mutual 
convenience of the parties, and an action brought to recover the money 
deposited in the usual manner at the sale. Here, the contract, which 
never could have been enforced in respect to the statute, but which was 
regarded by the parties as mutually binding under the circumstances, was 
not, in my apprehension, according to the intent of the parties rescinded 
in toto and ah initio^ nor otherwise than prospectively, and suh modoy viz ; 
when the defendant, at the plaintiflP's instance, engaged " to release him 
from his bargain," he meant only that he would not hold the plaintiff to 
his then existing obligation to take the land, and pay what remained un- 
paid of the purchase money. The facts were these : — After defendant 
had agreed to sell the land in question, the parties, aware that a written 
agreement was necessary, arranged, in order to supersede the necessity 
for it, that £11 should be paid, and it was paid by plaintiff to dbfendant, 
hy way of earnest, as I understand the arrangement, and as it was regard- 
ed at the trial. At a subsequent time, plaintiff requests defendant to 
release him from his bargain, because his family did not like the situation 
of the place, and defendant consents to comply with his reque&t, stating 
that he should not like to insist on the performance of it as it was disa- 
greeable to the plaintiff's family, adding that he was willing to do any 
thing that was fair and reasonable ; no express stipulation however is 
made, nor is any thing said, about the money so paid in advance. Under 
these circumstances I could not at the trial, nor can I now, discern the 
equity which binds the conscience of the defendant to refund it. On the 
contrary, I think we ought to infer that plaintiff had impliedly waived 
his claim to it, in consideration of the generous act of defendant done at 
his request. 
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HENRY V. McNEIL. 

In ejectment where the title to the freehold is involved the personal representative 
'uf the deceased plaintiff is not entitled to revive the action. 

This was an action of ejectment brought by Jane 3fcDougal against 
the defendant for withholding the possession of a certain lot of land and 
for £100 damages. The plaintiff having died pending the suit it was re- 
xXved by W. A, Henry as her administr-ator. There was a verdict for the 
defendant and a rule to set aside that verdict. 

J. W, Ritchie. The administrator was the proper party to revive this 
-suit. Our act allows damages to be claimed, and the writ in this casfc 
does claim damages. The heir is not entitled to receive the damages, 
they go to the personal representative, and he is the legal representative 
intended by section 138 of the Practice Act. The action of ejectment 
is for evicting from a term, and the legal representative of a termor is the 
personal representative. This is a stronger case than that where plain- 
tiff's title expires before trial and jet in that case he would be entitled to 
a judgment. Prac. Act, sec. 131. 

Halliburton, (7- J. In this case the evidence shews that the real 
.mutter in dispute was the title to the freehold and not the damages, and 
•the administrator therefore is not the party by whom the suit ought to 
have been revived. 

Bliss, J, Damages were only claimed as an adjunct to the title of the 
land. No person who cannot recover the land is entitled to revive the 
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action. The law meant that whenever there was a person who was en- 
titled to bring a new action he should not be compelled to go to that 
expense but should have the power of reviving the old one. 

DoDD and Desbarres, «/., concurred. 

WiLKiNS, J, The term legal representatives must be taken secundum 
suhjedam materiam. It is used in our statute of distributions in the 
meaning of heirs. If this action had been ejectment for a term of years 
then it would have meant the personal representatives, but it being clear 
from the evidence that it is the title to the freehold that is in dispute it 
must mean the person having the title. 



IN THE ESTATE OF THE HON. MICHAEL TOBIN. 

When some of several co-oxecutors apply to be released from the trust the oonrt 
"will require other co-executors to be brought before the court before they will refer 
it to a master to report on suitableness of persons to be substituted. 

J, W, Johnston y jr.^ moves on petition of Rebecca Tohin and Hon. W, 
Young that they should be discharged from the trust, and that it might 
be referred to a master to report suitable trustees to be appointed in their 
place. 

Bliss, J. There appears to be a co-executor, Mr. Thomas S. Tohin, 
he ought to be brought before the court. 



ELLIOTT V. SMITH, ET. AL. 

One tenatot in cooimon cannot sustain an action of trespass quare clausum fregit 
;again8t his co-tenant. 

This was an action of trespass qu. d. fr., and for cutting hay. The 
plaintiff had been for some years in possession of the locut — but the par- 
ties through whom the defendant* claim were entitled to two-thirds of the 
property where the trespass was alleged to have been committed. Until 
ihe trial neither party seemed to be aware that the jother had any title to 
ttiike land. The plaintiff claimed by purchase from the younger child of 
fhe .original owner, and the defendants through tjhe e'lder son, who, after a 
long .absence from the Province, suddenly returned. ' The defendants, ap 
parently not aware that the plaintiff claimed by any other title than mer« 
possession, entered into the land and cut the grass growing thereon. At 
ithe trial, when it was proved that plaintiff had become entitled to thg 
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younger child's share, defendants asked leave to amend their pleadings by 
putting on the record a plea that defendants were co-tenants with the 
plaintiff. This application was refused by the Judge, and a verdict was 
found for the plaintiff; and a rule nisi was granted to set it aside. 

J, W, Johnston, Jr., in support of the rule. Trespass will not lie by 
one tenant in common against another. Cro. Eliz. 157 ; 8 B. & Cr. 257 ; 
5 T. 20. The Judge at the trial ought to have permitted the defendant 
to put on the record a plea putting the real facts in issue. 

J, W, Ritchie and Alexander James. There was in this case evidence 
sufficient to justify a jury in finding an actual ouster, and in such cases 
trespass will lie, 7 C. B. 441 ; Cowp. 217 ; 11 East. 49 ; 10 Mass. 283; 
5 Bur. 2608 ; 3 M. & S. 341 ; 5 ib. 504 ; Bull. N. P. 34 ; 2 Scott. 160 ; 
12 Ad. & El. 624, The very application for leave to put in the plea of co- 
tenants characterises the acts of the defendant, that he intended to take 
exclusive possession of the land. His expressions at the time when he 
offered the defendants the hay if they would drive plaintiff off, shew con- 
clusively his intentions in the matter. 

Attorney General. The law is well settled that tenants in common do 
not hold any specified portion, but have an undivided interest in the whole. 
Each is entitled to possession of the whole, and cannot enjoy his own 
without having possession of the entirety. Trespass therefore cannot lie. 
[Bliss, J, If a tenant in common enters into a house with the determi- 
nation of ousting his co-tenant, it will be an ouster, and if the other could 
not bring an action the former would become sole owner after the lapse 
of twenty years.] A co-tenant has a perfect right to take possession of 
the whole house, and no determination expressed by him can have any 
effect ; the only way he can oust his co-tenant is by actually preventing 
him from entering and occupying it. To make an ouster there must have 
been a putting out of one co-tenant by the other. [Wilkins, J. One 
co-tenant cannot take any portion of that which is held in common and 
dispose of it ; if he does so an action will lie — Farrel v, Berwick 1 M. & 
W. ; 21 Pick. 562.] A party going into exclusive possession is not of 
itself an ouster. 

S. L. Morse. If this action would lie on an ouster being proved, it 
would require to be such aA ouster as would enable plaintiff to sustain 
ejectment. The evidence in this case would not be sufficient for that pur- 
pose— 5 Bur. 2004 ; 1 East. 568 ; 1 B. & Aid. 85. If the plaintiff had 
intended to rely on an ouster their writ ought to have so stated. That 
was the case in 7 C. B. 441. 

Hallibukton, C. J, I think the action was misconceived, and can- 
,not be brought under the circumstances. * 
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Bliss, «7. l^is point was, I think, decided in Freeman v. Morion* a 
few years ago in this court. 

DoDD and Desbarues, «/., concurred in that opinion. 

WiLKiNS, J. I think there ought to be a new trial. This was one of 
the first cases tried before me, and, with the experience I have since had, 
I should not have refused leave to amend. If the plea of tenancy in 
common had been put on the record, it would have stated that plaintiff 
and defendant's lessor were tenants in common of the land. It wjouUl 
have then been my duty to guard the jury as respects the amount of the 
damages to be awarded by them. ' I should have told them that they could 
only give damages for the undivided interest the plaintiff had in the hay, 
and not £or the whole amount taken. I think also I directed the attention 
of the Jury too much to the point that the sale of the hay by Beardsly, 
.the tenant in common, to the defendant, was a wrongful conversion ; and 
though feuch an act was sufficient to found an action of trover upon, I do 
not know whether it was one for which trespass would lie. 



*The case of Freeman v. Morton was as follows: — 

FREEMAN, ET. AL. v. MORTON. 

One tenant in common cannot sustain an action against another: 
This was an action on the case. The declaration contains ten 
counts. The first count alleges that the plaintiffs were lawfully pos- 
sessed of a certain mill and premises, and of a certain jnill-race ajid water 
privilege held therewith and incident thereto, by reason whereof they 
of right ought to have the benefit of the -water of a certain stream flow- 
ing into and from the wheel of their mill, -through and along the said race, 
freely and uninterruptedly, for the convenient working of their said mill ; 
and that the defendant wrongfully erected a certain shed near to their said 
mill, and continued the same a long time, whereby their mill was dark- 
ened, and the light and air prevented from entering the raceway and into 
the machinery of the mill, and the communication therewith was obstruct- 
ed ; and also, the water obstructed in its flow through the raceway, and 
dammed and penned back upon the wheels and machinery of said mills. 
In the seven following counts the plaintiffs also declare upon their pos- 
session of the mill, dtc, the gravamen being differently stated in each, — 
in some it is described as the erection of a shed, from which the rain- 
water flowed down upon the mill of the plaintiffs to its injury ; in others, 
a« the erection of an embankment and bje^st-wo^ks ; of wheels .aod jna- 
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chinery in a contiguous mill of the defendants, by which the flow of water 
was obstructed and dammed back upon the plaintiff's mill. In the eighth 
count the gravamen is the erection upon the raceway to which the plain- 
tiffs are intitled, of certain cross beams supported by staunchions, resting 
on the conduit floor of the said raceway, and the piling boards &c. there- 
on, whereby the conduit floor was broken, and the unobstructed use of 
the raceway by the plaintiffs hindered, &c., &c. 

In the ninth count the plaintiffs set out that they and the said defend- 
ant were lawfully possessed, as tenants in common of a certain mill, &c., 
Avith a mill-race and water privilege, and certain easements for the free 
admission of light and water into the said raceway, and of light and air 
into the said mill as incident thereto, under a certain agreement, to which 
Simeon Freemav^ one of the plaintiffs, and the defendant, on behalf of 
themselves and others under whom the said plaintiffs claim, were parties. 
That the defendant, being the owner of a certain other mill, mill-race and 
ground, contiguous to the first, wrongfully erected and kept erected across 
his own mill-race and ground a shed, and embankments and breastworks- 
near to the first mill held in common, whereby thfs mill was darkened, the 
light and air excluded from entering it and the raceway as they were be- 
fore wont to do, and the accustomed flow of water through their raceway 
obstructed, and the plaintiffs greatly injured in the enjoyment of the mill, 
&c., held by them and the defendant as such tenants in common. 

The tenth and last count is similar to the ninth, with this difference, 
tliat the erections complained of instead of being stated to be placed on 
the defendant's own mill-race and ground, are described to be upon and 
across the mill-race in which the plaintiffs and defendant were jointly in- 
terested as such tenants in common. 

The plea was the general issue. 

The cause was tried befere Dodi>, «/., at Liverpool, when the plaintiff* 
obtained a verdict. A rule nisi^ to set this aside, was granted, and argued 
at great length before the whole Court during the last term. 

J, W. Johnston, By the evidence it appears that the plaintiffs were co- 
tenants with the defendant of the mill, for the injury of which this action 
was brought. As the injury did not amount to total destruction, nor ta 
such an injury that an action of waste would lie, the question was whe- 
ther an action of the case would lie against the co-tenant, as if he had 
been a stranger, for such an injury. No action would lie on proof like 
that here adduced. They ought to have stated in their declaration that 
defendant was a co-tenant, and have proved it as laid, and then action 
will only lie for immediate damage 1 Co. Litt. Thos. Edition 784-5 ; 1 
Chitty Gen. Prac. 270-2 ; Com. Dig. Estate K. a; 8 T. R. 145 ; 8 B. & 
Cress. 257. 
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There must be something approaching to destruction or waste. In an 
action on waste, it must be proved immediate, and show the privity of 
estate between the plaintiff and defendant. It at first only lay by rever- 
sioner and remainder man, but this was cured by Statute : 2 Saund. 
2o2 n 7. 

In ejectment tenants in common must sever, but in qu. cl. fregit they 
must join, but objection can only be taken advantage of by plea in abate- 
ment, 1 Saund. 291 (k) ; because the damages are indivisible — Arch- PL 
37. 

The joinder of parties in an action will depend on the divisibility or 
indivisibility of damages. If indivisible, all ought to be joined. If 
damages are divisible, action ought to be brought by parties sep- 
arately. Voluntary waste will be trespass as between strangers ; permis- 
sive waste lies only between privies, and their relationship must be shewn 
—12 East. 452 : 8 East. 9 ; 3 Car. & Payne, 594 ; 1 Bar. & Cress. 694. 

An incorporeal hereditament can only pass by deed, and an action can 
only be brought by the original grantee, and not by his assignee. Ten- 
ants in common must all join in granting an incorporeal hereditament — 
1 Bar. & Cr. 700. 

There cannot be a license restrictive. "Wherever anything is forbidden 
to be done there must be covenant. If there is a natural right to use 
land in a particular manner by its owner, any restriction of that right must 
be by a covenant. 

Where inadmissible evidence applies to good and bad counts, it cannot 
be known how far it influenced Jury, hence a new trial ought to be award' 
ed— Doug. 377. 

W. Young. If proprietors of land acquiesce in a stranger's erecting build- 
ings on their land, this acquiescence will give a title which cannot be dis- 
turbed without making disturber liable to an action for such disturbance. 
All the incidents necessary for the enjoyment of such a building will pas» 
by the license. In this case they have acquiesced ; the license given was for 
a valuable consideration, and such license cannot be revoked — 5 Moor 6t 
Payne, 712. If one deliberately and with full knowledge aUow another 
to build on- his land, it is presumption of a grant. 

Thece i* no apportionment of damages when action is by tenants ift 
common. 

A tenant in common has^ a remedy against co-tenant for misuser, though 
ftuch misuser does not amount to a waste. Great modifications have been 
introduced since the action of waste has fallen into disuse, and action on 
the case in the nature of waste substituted — 5 Taunt. 20. 

An action of trespass could not lie under the circumstances of this- caaer ' 
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for in order to support that action a total destruction would have to be 
proved. In no other case can exclusive possession be shewn which is the 
foundation of that action — 2 Sand. 252. 

The injuries complained of are within the scope of action on the case. 
An action on the case wijil now lie for commissive as well as permissive 
waste— 2 Saund. 118 (a^, 114 (c); Ros. Real Action, 174-6, 186-7-8, 
and 388-4, 674. 

If one co-tenant plaintiff be not joined in tort^ it can only be taken ad- 
vantage of by plea in abatement. In action ex contractu it is different, 
for then, though theref be no plea in abatement, the action will fail if more 
parties are shewn, by the evidence, than appear on the record as plaintiffs. 

In what cases tenants may join, and must join — vid. Ros. Real Actions, 
7, 197, 872, 665 ; Steph. PI. 8 ; Litt. § 315; Bac. Abr. Joint Tenants, 
K. ; Cro. Jac. 281 ; 2 Bl. 1077. 

The search to be made for a lost paper depends on circumstances ; it 
must be the best of which the nature of the case admits — 8 Scott, '85 ; 2 
Moody & Rob. 60 ; 2 M. & Wels, 214 ; 2 M. & Ry. 430 ; 1 Car. & 
Payne, 189; 9 Jurist, 898. 

Bliss, J, The case is an important one, beset with difficulties. Not 
only have several legal questions been brought under our notice, of the 
first magnitude, but the facts themselves are intricate, involved in much 
uncertainty, and that in a most material point, from the nature of the evi- 
dence out of which they are to be collected. It will be necessary, how- 
ever, to notice but one or two of the many various questions which were 
nused at the argument, or, at most, to glance on some while we pass on 
to those upon which we think the case may be disposed of. The promi- 
nent facts, which it will be sufficient for this purpose to mention, are as 
follows : — Many years before the mill, the subject of the present action, 
was built, just below on the same stream which supplies both with water 
there was another mill owned by several persons as tenants in common, 
all whose rights and title were subsequently conveyed to the present 
defendant, who thus became, when the present action was brought, the 
sole legal owner and possessor of the same. In the year 1828, when the 
defendant was but a part owner of this ancient mill, the building of a 
new mill was projected — that in which the plaintiffs are interested. A 
building committee was appointed, and an agreement was entered into by 
the then owners of the old mill and others, for the building of the new 
mill — under which, without any conveyance or other title, it was built. 
It has since then changed hands several times, and when the action was 
brought was owned by the plaintiffs and the defendant as tenants in com- 
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mon. This agreement under which it was built was not produced at the 
trial, but after some evidence of an unsuccessful search for it, not satis- 
factory however to the learned Judge who tried the case, the counsel for 
the plaintiffs' proposed to give secondary evidence of its contents. This, 
though against his own opinion the learned Judge at length admitted, 
subject to the objection which had been made to its reception. Now it 
is this secondary evidence which I have spoken of as uncertain, and 
which to me is very unsatisfactory. From the witness, Samuel Freeman^ 
who alone gives any evidence on the subject, we obtain but an imperfect 
knowledge of it. His statement is, that he remembers some of the words 
of the agreement. And that he remembers some, not the whole, seems 
scarcely open to doubt, for all that he can state is, that ^' the new pro- 
prietors in building the mill were not to interfere with the old mill,— 'they 
were to make a new race course and keep it cleared out.'* In another 
part of his evidence he says, '' the new mill was to be built, provided it did 
no injury to the old mill. And the proprietors of the new mill, not inter- 
ested in the old mill, had to pay <£4 a share to the proprietors of the old 
mill.** From which we may collect that some proprietors in the old mill 
together with other strangers became, under this agreement, thus jointly 
interested in the new mill. But it seems impossible to conceive that this 
could have been the whole of the agreement, and loosely as matters ap- 
pear to have been transacted, and careless or ignorant as the parties must 
have been, when the title of land with peculiar casements of great value 
connected therewith were made the subject of a mere written agreement, 
still it does appear to me that the objects and intentions which they had 
in view must necessarily have led them to more detail than we can gather 
from this very brief and disjointed statement. The witness does not even 
give the names of those by whom the paper was executed. I pass by, 
however, the objections which may arise from a title like this, from the 
insufficiency of the proof of the agreement, and the alleged variance 
between it and the agreement set out in the declaration, merely observing 
as I pass, on the extreme difficulty in which a Court must be placed to 
decide upon a case like the present, upon such facts as these. For 
assuming that this agreement of 1828 was equivalent to a deed or grant 
as a license irrevocable, or that the acquiescence of the defendant and 
those under whom he claims in the building of the new mill, is evidence 
from which a grant may be presumed — as was urged by the plaintiffs 
counsel, but upon which I must not be understood as passing an opinion-^ 
still what evidence have we to ascertain the exact nature of those ease- 
ments and their extent, upon which the present action depends. Before 
we can seo whether there has been n violation of the right of the plain- 



FREEMAN v. MORTON. 345 



tiffs we must know what were conceded by the owners of the old mill. 
And this is a difficulty which appears to me to meet the plaintiffs at the 
very threshold of their case. They have themselves set out in their 9th 
and 10th counts their right to the easements in question as derived under 
this agreement of 1828, and it is clear from the evidence that it can be 
claimed in no other way. If this agreement does not fully appear before 
us, it is impossible for the plaintiffs to recover. One partially, or imper- 
fectly disclosed it would be obviously unsafe to trust to, — in that case the 
agreement could not be proved. If we have the whole of the agreement 
on this secondary evidence then I must say, for one, that I cannot collect 
from it with sufficient certainty that these particular easements of light 
and air into the raceway or mill and machinery were given to the pro- 
prietors of the new mill, so as to entitle them to an action for these 
alleged obstructions. These would, at all events, be important and dis- 
tinct questions to be submitted to the jury, if there be any evidence to 
support them. 

I proceed, however, to other faqts. In the year 1836 the old mill was 
removed and another erected upon, or nearly upon, its site, by the defen- 
dant and the other part owners thereof, among whom were some of the 
present plaintiffs. On this occasion another agreement, a verbal one, was 
entered into, by which the owners of the old mill were permitted to put 
a sill in the race of the plaintiffs mill, upon the proprietors of the old mill 
agreeing to keep the race clear In 1845 the defendant, who had in the 
meantime became the sole owner of the old mill thus rebuilt and was 
still a part owner with the plaintiffs in their mill, put a spiral vent wheel 
under his own mill upon part of the race of the plaintiffs mill which runs 
under defendants mill, and fastened it down to the conduit floor of plain- 
tiffs mill. He also erected a shed upon a small vacant space between 
the two mills, and made some embankments at the lower part of the plain- 
tiffs raceway to the obstruction of the water. These are the several 
wrongful acts complained of, — and upon these, after some contradictory 
evidence as to their being injurious or not to the plaintiffs mill, the ver- 
dict of the jury was given for the plaintiffs. 

It is evident then that a general verdict having been given upon these 
matters, if it cannot be sustained upon any one, it must be set aside and 
a new trial awarded. And this we are of opinion is the case before us. 

The gravamen in respect of the spiral vent wheel is only charged m 
the eight first counts. Upon this branch of the case the opinion of the 
Court has already been intimated when the case was formerly before us. 
The right to the flow of water thereby obstructed is not in virtue of the 
plaintiffs possession of the mill, but, if it exists at all, is, as the evidence 
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■hews, under the agreement of 1828. The right by reason of the 
possession can be supported only by proof of 20 years use of the water. 
Frankum v. Earl of Falmouth, 2 A., E. 452. The plaintifis thereupon 
amended their decbration by adding the 9th and 10th counts. It would 
have been more prudent to have struck out all the former ooonta and 
remodelled them as the two last. In these however there is no mention 
of the spiral vent wheel, — ^yet it formed part of the plaintiffi case under 
the evidence, and is included in the general damages. 

Again, the plaintiffs complain of the erection of the shed by which 
light and air were excluded from their mill, &c The poMCMdoin of the 
mill in right of which this easement is claimed in the eight fint eovnts 
does not entitle the plaintiffs to it, unless there has been an unintemipted 
possession and enjoyment for 20 years, and theirs fiill short of diis period, 
—-end besides, as already mentioned these eight counts will not rapport 
the action. It is upoh the two last that the plaintiffs can reeofeg if at 
all ; and in those they lay their right to the casement as incident to tlMir 
possession under the written agreement of 1828. Now I have abeady 
remarked that I can find in that agreement, as for as it was proved, no 
concession of such a particular right as this. It is, indeed, staled by 
Samuel Freeman that the vacant space on which this shed was bnOt was 
considered by him as belonging to the plaintiffs by the agreement. He 
had spoken of both agreements — that of 1828 and 1886 ; if he meant 
the former there is nothing in the proof to warrant that belief ; but it 
would seem that the agreement of 1836 must necessarily have been re- 
ferred, for the same witness says that the shed built by the defendant 
occupies part of the space where the old mill stood, — ^which is conclusive 
on that point. The defendant then had fiill right to occupy it with the 
shed, and, if it excluded the light and air from the plaintiffs mill, it was 
no violation of any right derived under the agreement of 1828 as declared 
upon, though it might have been in contravention of the agreement of 
1836, for which case might be brought, I think — though it was urged by 
the defendant's counsel that such action would not lie — {Mast, v. Chod' 
son^ 3 Wils. 348.) It is clear to me, however, that the plaintiffs cannot 
recover for this as the declaration now stands. 

The verdict then which includes damages in these respects cannot be 
supported, and there must be a new trial. 

It would be but a narrow ground, however, upon which to decide this 
case when others of a more extensive operation lie behind. This is the 
second time in which it has been before us, and if the new trial should be 
granted upon this point alone, it may possibly be here again. We think 
it then due to the plaintiffs, as their counsel have also requested, if there 
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be an objection which is fetal to the action itself, to dispose of that abo, 
that they may not prolong a useless controversy. 

The plaintiffs and defendant are tenants in common of the mill, pri- 
Tileges and appurtenances, for an injury to which, by the act of the 
defendant, the present suit is brought. I am of opinion that no such 
action will lie. 

With respect to chattels the law seems clear, that no action will lie by 
one tenant in common against another unless there has been a totei des- 
truction of the thing held in common, or that which is equiyalent to a 
destruction of it. — (Lev. 29.) Thus in Graves v. Sawar*8 caae^ for that, 
whereas, plaintiff was possessed of the sixteenth part of a ship in com- 
mon with defendant who, to defraud him of his part, had disposed of the 
whole and sent it to India without his assent. After verdict, judgment 
was stayed because no such action lies by one tenant in ccmimon against 
another. Nor is the supposal of fraud material in the case, for between 
tenants in common there cannot be fraud, as Wyndham said, for by law 
each has the power to dispose of the whole. — (Cited in 4 East, 120.) 

In Bamardiston v. Chapman^ in a case somewhat similar, where one 
tenant in common had forcibly taken away the ship from the possession 
of the other, secreted it, and changed its name, and it was carried to 
Antigua, and there lost — King^ Ch. e7., left it to the jury whether this 
was not a destruction by the defendant's means. But the sale of the ship 
by one tenant in common will not give the other a right of action.— 
{Heath v. Eubhard, 4 East., 126.) 

If two be possessed of chattels personal in common, as of a horse, an 
ox, or a cow, and if the one takes the whole to himself out of the pos- 
session of the other, the latter hath no other remedy but to take this from 
him who hath done to him the wrong, to occupy in common and when he 
can see his time. — (Lit., sect. 323.) See also Bro. Abr. Trespass 63 ; 
Fennings v. Ld, Granville, 1 Taunt. 241. 

The doctrine is the same as to real property. One tenant in common 
shall not have an action of a close broken against the other, — ^but it is a 
good plea that he and the other are tenants. — (14 Viner, 514, cites Bro. 
tenants in com., pi. 22.) 

So it is said in Brook Trespass, pi. 230 : '' One tenant in common may 
abate that which the other builds and he cannot have thereof an action 
of trespass." 

So, in Co. Lit., 199 (b) : " If one tenant in common take the whole pro- 
fits, the other has no remedy by law against him : for this is in ejectment.'* 
At the present day this may amount to an evidence of actual ouster, but 
nothing short of an ouster can give one tenant in common any remedy 
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against the other. The destruction of the chattel, and the actual ouster 
from the land, alike put an end to the holding in common. And thus put 
an end also to the plea which is a bar to the action. — Co. Lit. 200 (b.) 
The defendant, as Lord Coke says, cannot plead tenancy in common, — 
for there can be no tenancy in common of a thing destroyed. 

*' Where two hold the wardship of lands or tenements during the 
nonage of an infant, if the one oust the other of his possession, he which 
is ousted shall have a writ of ejectment de yard of the moiety, because 
that these things are chattels real and may be apportioned and severed, 
but no action of trespass, qu. cL fr. et hvjusmodi adtones, the one can 
not have against the other, for that each of them may enter and occupy 
the lands and tenements which they hold in common." Lit., sect. 323. 
It has, however, been held very likely in C. B., in trespass by one tenant 
in common against another, for entering his house and expelling him 
therefrom, that trespass would lie where ejectment did, but that was sus- 
tainable where there had been an actual ouster {Murray v. Hill^ Feb. 1 849.) 
It is clear from all these and other authorities that tenants in common can 
maintain no action against each other at common law, in respect to the 
real estate except where one has been ousted by his companion — that is, 
the action will only lie where the tenancy in common has been put an 
end to. 

As then trespass will not lie, the possession of one being the posses- 
sion of all, and all having full power to use the land, short of an actual 
expulsion of each other, an action on the case by one against another for 
any partial injury to the joint property, would be equally out of the ques- 
tion, as being equally opposed to the nature of a tenancy in common and 
the incidents attached to it. Nor can I find any mention of such an action 
in the older books with the exception to which I shall have to advert. 

It was to supply in some measure this deficiency of the common law 
that a writ of waste was given by the Stat, of Westm. 2, C. 22, (13 Ed. 1): 
" Whereas, two or more do hold wood, turf land, a fishing, or other such 
thing in common, wherein none knoweth his several, and some of them 
do waste against the minds of the other, an action may lie by writ of 
waste.'* The old writ of waste having generally fallen into disuse, and 
an action on the case in nature of waste having of late taken its place, it 
seems to have been supposed, but as I venture to think, erroneously, that 
the same remedy of an action on the case was applicable to tenants in 
common. , I do not know of a single instance in which such an action 
has been successfully maintained, and whenever it has been mentioned it 
will appear I think tu have been considered as a substitute for the original 
action of waste and confined to those cases in which that action could be 
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])roiight by a tenant in common. The very expression of ** an action on 
the case in nature of waste** almost implies as much. — ^^(8 T. R. 146.) In 
Martin v. Knowlys, which was such an action. Lord Kenyan says ;— ** If 
one tenant in common misuse that which he has in common with another 
he is answerable to the other in an action as for a misfeasance, but, he 
adds, here it does not appear that the defendant committed anything like 
waste," which shews very clearly I think that the misfeasance, which he 
thought would support the action, must amount to waste. The opinion 
of lAttledcde, J., in Cui)iU v. Porter^ 8 B. and C. 268, was also relied on 
in support of such an action. He says, *' In Com. Dig. Estates, K. 8, 
there are various cases as to the remedy which one tenant in common has 
against another." He then mentions ejectment, if one actually ousts hia 
companion, — and trespass, where there has been a complete destruction 
of the subject matter of the tenancy in common. '* In other cases where 
there has npt been a total destruction, but only a partial ii\jury to it, 
waste or an action on the case will lie by one tenant in common against 
another, — as if one tenant in common of a wood or piscary does waste 
against the will of the other he shall have waste,— or if one corrupt the 
water he shall have an action on the case." Now here the learned judge 
is using the very language of the Stat, of Westm. 2. And the authority 
to which he refers, Com. Dig., refers to Co. Lit., 200 (b), which again 
cites the Stat, of Westm. 2, upon which the whole doctrine thus appears 
to be founded. In the last instance which he puts, that of corrupting the 
water, for which it is said an action on the case will lie, Lord Coke^ 
from whom it is taken says : "If two several owners of houses have a 
river in common between them, if one of them corrupt the river the other 
shall have an action on his case." But this, when examined, will be 
found to be by no means an example in which one tenant in common may 
maintain case against his companion for an injury to their common pro- 
perty. The authority cited is 13 H. 7. 26. The case is to be found in 
14 Vincr. 516, pi. 19; " If A and B are jointly leased of a river, and 
A has a house adjoining, — if B corrupts the water A shall have an 
action on the case, for B is not joint tenant to A in the hotise to which^ 
f^c." The action then is brought, not for the injury to the river, their 
joint property, but for the consequential injury to the house, the sole pro- 
perty of the plaintiff. The action lies just as it would lie against any 
other person for a similar wrong. For though one tenant in common 
might corrupt the water without being liable to an action in the case at 
the suit of the other for that act alone, yet if the act produce a resulting 
damage to any other sole property of his companion, he is lialile for that, 
because, as the case intimates, there is no joint ownership in the property 
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injured to interfere with the action. The same doctrine is stated in a 
modem case — in Bradhee v. Christ's Hospital^ 4 M. and Gr. 761, where 
the plaintiff complained of an injury to his house by the taking down of 
an adjoining wall by the defendants, and it was doubtful whether they 
were tenants in common or not of this wall, the Court held that '' in 
either event an action on the case was maintainable against the defendant 
in respect of the ii^ury which resulted from the mode of their dealing 
with it." In these cases it is obvious that the tenancy in common is 
altogether an immaterial ingredient. The legitimate use of the common 
property by the one cannot justify the consequential injury thereby to the 
sole property of the other, any more than it could to his person, or to the 
person or property of a stranger. The principle is precisely the same. 
I have said thus much upon this case cited by LMedale^ <7., because it 
appears, at first, to give color to the proposition that an action on the 
case will lie by one tenant in common against another, without reference 
to the statute of Westm. for waste, to which all the other instances men- 
tioned by that learned Judge clearly refer. Indeed, if any one will com- 
pare what he says with Com. Dig., which he cites, it will be evident that 
he must have had the book before him, and was reading from it, — so that 
it is, after all, the authority of Lord Coke, from which Comyns cites, to 
which we are brought back, and that is the statute itself, with the sin^e 
ease of that for corrupting the river, which, pace tanti vvri, and with all 
humility, I venture to say is not an authority for the maintenance of a 
case by a tenant in common for an injury to the joint property, if indeed 
Lord Coke so considered it. The only action, then, of the kind which 
the tenant in common can have, is derived from the statute of Westm., 
and will lie only when waste would lie under that. What is waste f It 
appears to be something done upon the land or tenement to the destruc- 
tion of it (vaatando). Blackstone (2 Comm. 281) defines it ''as a spoiler 
destruction in houses, gardens, trees, or other corporeal hereditaments, to 
the disherison of him that hath the remainder or reversion " ; and again 
(3 Comm. 223) he says, '' it is effected by demolishing not the temporary 
profits only, but the very substance of the thing, thereby rendering it wild 
and desolate." Nor do I find that any act done off the land, which 
remotely and in its consequences causes an injury to the land, can be 
denominated waste. And when it is considered that waste arises solel} 
out of the relationship of the tenant and him who has the immediate 
estate of inheritance — that it is an abuse by the former of the temporary 
possession which he holds, and of the opportunities which that possession 
gives him to do something inconsistent with his limited rights, it seems 
reasbnable that waste should be thus restricted. That which is done off 
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the land is not done as tenant of the land ; he is quoad hoc a stranger, 
and for such acts, and for the injuries which follow from them, the rever- 
sioner may sue and recover, not as waste, but as he might sue and recover 
for any such acts done by any one, which were prejudicial to his rever- 
sionary rights. If one who is tenant of another shut up a window or di- 
vert a stream which flows through his grounds so tenanted, it may be 
waste ; but if being the owner of the adjoining land, he so builds thereon 
as to darken the light of the house which he holds as tenant, or so uses 
the stream of water through his own land as to obstruct the beneficial use 
of it in the lands of which he is tenant, an action on the case may lie 
against him as it would against a stranger, but not, as I conceive, waste. 
As owner of the a^ljoining land he may possibly have full right so to deal 
with that, even where it produces such injurious effects to the land which 
he occupies as tenant. This accidental occupation of the one land as ten- 
ant, cannot take away or diminish his absolute rights in the other. But 
he can do no act upon the land of which he is tenant to the prejudice of 
Che inheritance ; and for all waste committed on it he is liable, even when 
done by a stranger, for the law presumes that the tenant may withstand 
it. 22 Viner. 450. *' Et qui non ohstat quod ohture potest facere vide^ 
tur" — a further proof this, that waste lies only for that which is done up- 
on the land, since the tenant could never be supposed capable of 'with- 
standing what is done off it. The judgment in waste appears too to 
confirm this, by which, in addition to treble damages, nkte place in which 
the waste was done, was recovered. 

In the case before us none of the acts complained of were done upon 
the common property of the plaintiffs and defendant, nor have they pro- 
duced any destruction or injury to the substance of it, or to the corporeal 
hereditaments. They affect certain easements claimed to belong to the 
property, but that is all, and are therefore, in my opinion, not such acts 
for which waste might be maintained, nor an action on the case in nature 
of waste against a tenant in common. 

A further difficulty presents itself to my mind. The stat. of Westm., 
as we have seen, gives the writ of waste where two or more hold wood, 
turf-land or fishing, or other such thing, in common ; now other things, 
hujus modi, cannot include mills, which are of a very different kind. And 
Lord Coke, in his commentary on this statute, says expressly — " this act 
extendeth not to castles, houses, or other places for the habitation of man, 
for one joint tenant or tenant in common might have had for reparation 
of them a writ de reparatlone facienda.^' — 2 Ins. 403. Now, though 
he does not expressly mention mills, yet they clearly fall within the rea- 
son assigned ; and the same writ de reparaJtione lies as well between ten- 
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ants in common in respect of them, as he elsewhere shews. — Co. Lit. 200. 

Whether this writ de rep, fnc. will lie in this country or not is imma- 
terial, for we cannot at all events adopt the stat. of Westm. and give it a 
further extension than it received in the land of its origjin. The operation 
of an English statute may be confined, I take it. within narrower bounds 
by the circumstances and situation of the colony to which it has been 
brought ; but it can never, as it appears to me, become a statute of great- 
er effect and more enlarged construction than was given to it in the in- 
tention of those by whom it was passed. That is the office of legislation 
alcme. 

But notwithstanding the expressions of Lord K^nyon and Littledale I 
have already mentioned, that one tenant in common may maintain an action 
on the case in nature of waste against the other, I venture, with the utmost 
deference, to express a dmibt on this point, and to question whether any 
such action at law will lie. Until the stat. of Westm. there was no rem- 
edy between tenants in common, and after that was passed it was held 
that '' if two tenants in common are and one does waste, the other shall 
not have trespass, but waste pro indiviso^ by express words of the book," 
which I take to mean the statute. — 22 Viner. 457, cites 21 Edw. 3-9. 
I am at a loss to understand how a particular remedy given by statute can 
be changed, except by statute, and another substituted in its place, how- 
ever more advantageous it may be. The action of waste, and the action 
on the case in nature of waste, differ essentially in several points, partic- 
ularly in the judgment given in each. In the latter the plaintiff simply 
recovers his damages as in other cases ; in waste he recovers treble dam- 
ages, and the place wasted. This may be said to be in favor of the de- 
fendant as it is, though it is compensated by other advantages which the 
plaintiff would obtain by the change in the action. — 2 Saund. 252. But 
still the question arises, what authority is there for the change, and bow 
can convenience or expediency justify it ? There is, however, another 
difference between these actions which arises out of the stat. of Westm., 
by which it is provided — " When it is come to judgment the defendant 
shall choose either to take his part in a place certain by the sheriff, and 
by the view, oath, and assignment of his neighbors, sworn and tried for 
the san>e intent, or else he shall grant to take nothing from henceforth in 
the same wood, turf-land, or such other but as his partners will take ; and 
if he do choose to take his part in a place certain, the part wasted shall 
be assigned to him for his part as it was before he committed the waste." 
So that the judgment in waste under this statute involved, at the election 
of the defendant, a partition of the lands, &c., held in common. 

If, then, the statuable remedy be dropped and appther resorted to, it 
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would change the very object and design of the statute, which was framed 
to meet the nature and character of estates held jointly and in common, 
for no partition could at that time be obtained — the writ of partition be- 
tween joiut tenants and tenants in common being given by the 31 & 32 
H. 8. But if the action on the case cannot be maintained between ten- 
ants in common, how, it may be asked, has the old remedy of waste given 
way to this more usual action of modern times ; and in particular, when 
the action of waste against tenant for life, for >ears, &c., did not exist at 
common law, but like the same remedy between joint tenants and tenants 
in common owes its existence to statute (stat. of Gloccster, 6 Edw. I. c. 
5) ; by what authority was that statuable remedy changed into the action 
on the case ? 

The answer is, that in this instance there has been no such change ; 
that the action of waste has merely dropped into disuse ; that the action 
on the case always existed, could at all times have been brought, though 
seldom resorted to anciently, and has in later times been revived and 
brought into play. 

The difference in this respect between the actions for waste, whether 
ftgainst tenants created by law or those by grant, and the remedy between 
joint tenants, was this very important one. The latter had no remedy of 
any kind against each other from the very nature of the relationship until 
die «tat. of Westm. gave them an action by writ of waste ; whereas no 
«uch impediment existed to a suit by the owner of the inheritance against 
the termor, against whom an action would lie, as it would against any one 
who committed damage on the estate to the injury of the inheritance. 
This is dear from the case of Jefferson v. Jefferson — 3 Lev. 1 30 — which 
was an action on the case in nature of waste by a remainder man in fee 
of a copyhold against tenant for life, — a case which, though the judges 
were equally divided as to such an action being maintainable, seems to 
have finally settled the point, as it has never since been questioned. It 
was there urged that no such action would lie, for Lord Coke^ upon the 
•tatute of Glocester against waste, says that at common law he in the re- 
version had no remedy for waste done by a termor : to which it is an- 
«wered by Pemherton, Gh, «/., and Levinz, that Lord Goke was to be 
understood there according to the subject matter there treated — viz., 
that he in reversion had no remedy by action of waste. And Femherton 
held there was no peradventure, but that he in reversion may waive his 
action of waste at this day, and take his remedy by action upon the case 
against his lessee for years for waste done by him — 2 H. 4. 12 a. If trees 
upon a copyhold are cut down by a stranger, the copyholder may main- 
tain an action of the case ; and so may the lord for the same trespass in 
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respect of the prejudice done to his inheritance. And in Roll's Abr. 561, 
lit. N.- Bu. 4, 5, this is afRrmed for good law ; and it is there also said, S9 
it would be in the case of tenant for years — 10 H. 4, 36. Case lies for 
him in reversion in respect of his inheritance for damage done to hi» 
kouse — 19 H. 6, 45. If a stranger enters upon my tenant for years and 
builds a house upon the land, case lies by him in reversion. He also 
cited Jeremy v. Lowgar — Cro. Eliz. 461 — where an action on the case 
against the tenant for burning the house was held good, though it was ob- 
jected that no action of waste lies at common law in such a case. 

Pemherton, Ch. «/., therefore considered the action maintainable, not as 
a substitute for the remedy of waste given by the stat. of Glocester, but 
as a remedy which existed before, and independent of that statute, and 
to this effect are the cases cited by him. It is also very evident from this 
case that if the only remedy against the termor had been the action of 
waste given by the statute, no action on the case would have lain, — for 
the two judges, Wyndham and Charlton, were of opinion that this action 
on the case would not lie, because they thought there was no other but 
the statuable one of waste ; and on the contrary, Pemberton and Levinz 
shew that it would lie, only because it was an original remedy, and inde- 
pendent of the statute. Now, with respect to tenants in common, that is 
not the case ; and as no such action by one against the other lay at com- 
mon law, none can now be brought, their only remedy being that which 
is given by the statute, viz — the writ of waste. 

In thus venturing, though with the greatest deference, to dissent on 
this point from those distinguished judges who appear to have entertained 
a different opinion, I have felt it right to state fully the grounds upon 
which my own opinion has been formed. It may, however, be observed, 
that neither of them have pronounced any judgment upon this point, their 
expressions being merely incidental to the cases then under consideration, 
a circumstance which, of course, diminishes their force, as I hope it may 
excuse my thus questioning their correctness. 

In the course of the argument it was pressed upon us by the plaintiff's 
counsel that if this action cannot be maintained it will be at variance with 
the general principle that for every wrong there is a remedy, as no redress 
or relief, he adds, can be had in equit}'. 

Now, not to step out of the case of tenant in common, I would ask 
whether there are not other wrongs equally in titled to be so called, and 
equally requiring a remedy, which, however, the law does not give. As 
in the cases already mentioned, where bne tenant in common takes the 
horse or a ship out of the possession of the other, who has no remedy bat 
to watch his opportunity and take them back . again, if he is fortunate 
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enough to succeed ; or where one takes the whole profits of the land, for 
which the other had no redress till the stat. 4 & 5 Ann, gave an action of 
account against his companion. But in truth, in those cases, as in this 
before us, it is incorrect to speak of them as wrongs without remedies. 
The wrongs for which the law always gives its remedies are the violation 
of rights which it recognises Wherever the common law gives a right 
or prohibits an injury, it also gives a remedy by action. — 3 Bl. Coram. 123. 
This is not one of them. On the contrary, it invests joint tenants and 
tenants in common with such full possession and control severally in and 
over the joint property, that it does not consider such acts by any one of 
them as wrongful or illegal. Whether Chancery in such a case will af- 
ford any redress it is not our province to decide ; but if not, it will be, I 
presume, on account of that very principle which governs our present de- 
cision, and which, as far as I have looked into cases in that court, appears 
certainly fully recognized there. Thus in Goodwyn v. Spray, where one 
of two tenants in common having got into possession of the estate, and 
cut down some timber, and threatening to cut down the rest, the other 
filed his bill for an injunction. — 2 Dick. 667. Lord Thurlow doubted 
whether there could be an injunction to stay a tenant in common from 
doing what he pleased with his own property, and finally refused, saying 
the only remedy the plaintiff" had was to get a partition. In Hole v. 
Thomas, Lord Eldon says — " I never knew an instance of an application 
to stay waste by one tenant in common against another, one tenant in 
common having a right to enjoy as he pleases ; a case of malicious de- 
struction may be a ground." — 7 Ves. 580. And in Twort v. Twort, he 
remarks — " I am much struck with this circumstance, that my experience 
in this court does not furnish me with a single instance of an injunction 
between tenants in common or co-parceners. Where a case of positive 
and actual destruction appeared, I granted an injunction, as that was not 
the legitimate exercise of the enjoyment arising out of the nature of the 
party's title to that which belonged to him and the other party. Appli- 
cations between joint tenants and tenants in common for injunctions 
against committing what would be waste between landlord and tenant, 
are extremely rare ; yet there can be no doubt that such a case frequently 
occurs in fact, as a person in that relation is much more likely to take 
that liberty than a common tenant." — 16 Ves. 128. These very forcible 
expressions of equity judges shew how strong that principle is that each 
tenant in common has the fullest right over the property of all, so as to 
be beyond the control of the others in the exercise of that right, and con- 
sequently not liable to an action like this at the suit of his co-tenants. 

We are of opinion, therefore, that the rule in this case must be made 
absolute. 
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SALTER & TWINING, ET. AL. v. FULL. 

When a reference harl been made setting out that differences had arisen relative to 
the sale and delivery of a cargo, and an award was made deciding that question, but 
stilting that the arbitrators could not decide as to truth or falsehood of certain statements 
whether plaintiffs were purchasing as principals or agents, held that the main point 
was the non-delivery of the cargo, and that the award was good though no deciaioii 
was arrived at relative to those statements. 

This was an action on an award. 

There had been, it appeared, a negotiation between plaintiff and 
defendants as to the purchase of a cargo of molasses expected to amye 
in the Margaret Mortimer, The plaintiffs contended that defendant had 
offered to sell on certain terms, and had given them to a subsequent day 
to accept his offer, and that on receipt of a telegram from New York in- 
forming them that molasses were advancing they wrote a letter before the 
time allo\^ed them had elapsed to the defendant accepting his offer. The 
defendant contended that there was a misrepresentation on the part of the 
plaintiffs, — that they had led him to believe they were not purchasing for 
themselves but for a house in Montreal, from whom they expected a tele- 
gram, and molasses having in the meantime advanced he declined to 
deliver the cargo. 

The agreement, so far as the defendant was concerned, was verbal, and 
by the statute of frauds he could not have been compelled to complete it. 
Under these circumstances it was determined to leave the subject to arbi- 
tration. The submission was as follows : 

''^ Memo, of agreement made the Wth day of May, A. Z>., 1857, hetiween 
Salter db Twining of the one part, and William Full, JSsq,^ of the 
other part, all of Halifax, N, S., Merchants, 

" Whereas, differences have arisen between the said parties as regards 
the sale and delivery of a cargo of molasses expected to arrive at this port 
per brigt. Margaret Mortimer, which the said parties have agreed to refer 
to the award of G, W, Starr and J, G, A, Greighton, Esqrs., of Halifiix, 
aforesaid, merchants, and such third person as they may appoint in case 
of a difference between them, — 

" Now, therefore, the said parties do hereby mutually promise and agree 
each with the other in all things, to stand to, abide, and keep the award 
of the said arbitrators, or any two of them, touching the premises, so as 
the same be made on or before the first day of June next. 

'" Witness our hands, 

foi' A\ " Saltek dz; Twining, 
(Signed) ., William Full." 

The arbitrators not being able to agree appointed a third. The award 
made by one of the arbitrators and the umpire was as follows : 
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" The undersigned, arbitrators in the difference between Messrs, Salter 
and Twining and Mr, Win, FuU^ have come to the following conclusion : 

'* That, according to the evidence submitted to them, on which both 
parties are agreed, — it would appear that Mr. Full named a price (viz., 
2s. Id. per gall., at 3 and 4 months,) at which he would sell the cargo of 
the brigt. ** Margaret Mortimer," to arrive^ and that Mesars, Salter and 
Twining^ by note, dated 2nd April last, delivered into Mr, FulVs own 
hands, and to which at the time he made no objection, agreed to become 
purchasers of the same at said price and on said terms. 

" We, therefore, are of opinion that Messrs, Salter d; Twining are the 
purchasers of the cargo of the brigt. *' Margaret Mortimer," ft? arrive^ — 
and we do hereby award that Mr, Full do deliver the same to them on 
arrival, they satisfying him as to payment for the same agreeably to the 
terms and conditions of their note, dated the 2nd April last. 

" Touching the statements of the parties at variance in this matter, in 
reference to the purchase being an order from Montreal, the undersigned 
were unable to entertain them, these statements being entirely conflicting 
and opposed each to the other. 

f^ir^^A\ "«^' ^* -A.. Ckeighton, 

(Signed) ., ^ Lawson. 

"Halifax, N. S., 13th May, 1858." 

Upon this award the present action for non-delivery of the cargo was 
founded. The defendant pleaded : 1st. That the arbitrators had not de- 
cided upon a material point in dispute ; 2nd. That the point in dispute 
was, whether there was or was not a purchase of the cargo for parties in 
Montreal, and that the award did not settle that question ; 3rd. That 
defendant being under no legal obligation to deliver the cargo was willing 
to do so if the statement made by the plaintiffs that the purchase was for 
a party in Montreal was true, which was the sole question referred by 
him to the arbitrators ; 4th. That the question submitted by the defend- 
ant to the arbitrators was, whether or no the sale of molasses was made 
on the representation of the plaintiffs that the purchase was for and on 
behalf of persons in Montreal ; 5th. That the arbitrator and umpire did 
not decide all the matters in difference regarding the sale and delivery of 
the cargo. 

The judge directed a non-suit to which plaintiffs counsel submitted. 
This was a rule to set aside that non-suit. 

W. Young ^ Q, (7., for plaintiffs. The statute of frauds has nothing to 
do with this matter as it is now presented before the Court. If this had 
been an action on the original agreement for this . non-delivery of the 
cargo the statute would have been a bar to plaintiffs recovery. But tiiis 
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is an aciton on the award. We rely upon the award, and the objections 
urged by the other side must be strictly confined to that award. The 
submission in this case was not a general one of all matters in difference 
between the parties when parol evidence might be adduced to show what 
were the nature of those differences, but was a specific reference of one 
matter alone — the non-delivery of the cargo. It is expressly stated on 
the face of the submission, and all parol testimony is therefore excluded. 
The instrument is clear and needs no parol evidence to explain its mean- 
ing. Whether the plaintiffs were purchasing as agents for persons in 
Montreal or for themselves was perfectly immaterial, and so the arbitra- 
tors seem to have considered. They determined the question that was 

• 

referred to them, and they state that they will come to no decision as to 
the truth of the statements relative to the Montreal order made by the 
parties before them. They did rightly ; it was the non-delivery of the 
cargo and not the truth or falsehoods of those statements that, by the 
submission, was referred to them. Courts will construe awards liberally. 
5 £ng. R. 458, Cro. Jac. 314. The arbitrators are only required to settle 
the material matters referred to them. 8 East. 449 ; 1 Swants. 82 ; 2 B. 
and Cr. 170 ; Caldw. on Arb., Ill Str. 903 ; Poph. 15-16, 1 Q. B. 98 ; 
5 M. & W. 199-322 ; 2 Cr. dc M. 722 ; 4 Dowl. P. C. 148. 

The Attorney General, J, W. Ritchie and S. L. Shannon for defend- 
ants. It is quite clear what the defendant's intentions were when he 
entered into the submission. He was quite loose : there was nothing to 
bind him. But he was willing to deprive himself of this advantage if 
arbitrators could be found who would say that there had not been an 
attempt to deceive him. [Bliss, J. Does it appear that he knew his 
rights ?] We are to assume that he knew what those rights were. If 
the truth or falsity of certain statements were actually in difference* the 
arbitrators ought to have determined that point. It is not enough to say 
that they were not material to the determination of the main point at 
issue — the non- delivery of the cargo ; it was a matter for them to decide. 
They were however material. 7 East. 81; 1 B. & Ad. 723 ; 3 Ad. & El. 
295 ; 7 ib. 452; 8 ib. 235-246; 10 Bing. 507; 4 Bing. N.C. 37; 3 ib. 874. 

Bliss, J, I see no reason to change the view which I took of this 
case at the argument. The submission sets out : *' That differences had 
arisen between the parties as regards sale and delivery of a cargo of 
molasses expected to arrive at this port per brigt. Margaret Mortimery^ 
which differences were referred to the arbitrators. Their award found 
that the plaintiffs were the purchasers of that cargo to arrive ; and direct- 
ed that the defendant should deliver the same to the plaintiffs on arrival. 
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-^they satisfying him ras to payment of the same agreeably to the terms 
of their note, dated 2nd April last. Then follows this clause in the 
award : *' Touching the statements of the parties at variance in the mat- 
ter, in reference to the purchase being an order from Montreal, the arbi« 
trators were unable to entertain them, these statements being entirely 
conflicting and opposed each to the other." 

The objection to the award on the part of the defendant arises out of 
this last clause of it ; and it was urged, that in not decidimg upon these 
conflicting statements of the parties the award left undecided one of the 
questions, — and indeed it was said, the very question which had been 
submitted to the arbitrators. 

The substantial matted in dispute, as I consider it, and as the submis* 
sion itself states, was as to the sale and delivery of the cargo in question. 
Whether there had been such a sale of it as ^nder the circumstances 
ought to be carried out, and the cargo on its arrival delivered to the 
plaintifls^ there were, it now appears, conflicting statements on the part 
of each, as to a particular fact respecting a telegraphic message, upon 
which it would seem that the defendant in his view of it considered him* 
self justified in withholding the delivery of the cargo, and he may pos- 
sibly have made that the sole ground for refusing to deliver it. But, 
whether he ought to deliver it or not, was after all essentially the point 
which the arbitrators had to decide. The fact relative to the telegram 
might have been, in the estimation of the defendant, an important 
element in the consideration of that question. He no doubt thought it 
was. It was the ground on which he rested the propriety of his conduct 
in refusing to complete the sale. The arbitrators, however, appear to 
have thought differently — that this was an unimportant matter, not touch- 
ing the real and substantial merits of the case. As I understand their 
award it is this : We cannot, they say, undertake to decide between the 
two conflicting statements relative to the telegram, and it is immaterial to 
the question which we are called upon to settle. No matter how that^ 
may be, or who is right and who is wrong, it is no sufficient ground fo9^ 
not carrying out the agreement for the sale of the cargo, and we aQQq]:4~ 
ingly decide that the defendant shall deliver it on its arrivals 

The award then appears to me full, complete, and final. I therefare, . 
think that the non-suit which was directed upon this point, caonnol; b|^ 
sustained, and that the rule to set it aside must be made, absolute. 

Desbabbes, J, The only important question in this case is;,, whetHer 
the arbitrators have passed over and left undecided a materiil matt^ of 
difference submitted to them. It appears from the agreement ta refer 

10 
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entered into by the parties, that the differences submitted by them to the 
arbitrators were in reference to the sale and delivery of a cargo of molasse» 
expected to arrive in this port in a vessel called the Margaret Mortimer ^ 
and it is alleged that one of the matters of difference submitted, and to 
which the attention of the arbitrators was called, was, whether the pur- 
chase of that cargo was made for and on their own account or on accoimt 
of a third person in Montreal. Upon this point the arbitrators did not 
express any opinion in consequence as they say of the conflicting state- 
ments of the parties, and it is therefore contended that the award is not 
conclusive and binding on the defendant. The award itself, I think, seta 
the matter at rest. It declares that the plaintiffs are the purchasers 
of the cargo of <he brigt. Margaret Mortimer to arrive, and it directs the 
defendant to deliver it to the plaintiffs on arrival, they satisfying him a& 
to the payment for it agreeably to the terms and conditions of their note 
of the 2nd of April. The arbitrators having then decided that the cargo 
of the vessel was purchased by the plaintiffs and that they were to pay 
for it, it was quite unnecessary for them to go further and say with what 
intent and by whose order the purchase was made. If it had, in point of 
fact, been made for a third person not named or known to the seller at 
the time, I do not think it would have altered the case, the credit having 
been given to the plaintiffs and they alone being responsible to the 
defendant for the price of the purchase. I am therefore of opinion that 
the rule nisi to set aside the non-suit and for a new trial must be made 
absolute. 

WiLKiNS, J. The differences stated in this submission are differences 
as regards the sale and delivery of a cargo of molasses expected to arrive 
at Halifax per hrigt, Margaret Mortimer. These differences the arbitra- 
tors have expressly decided, and having done so, they proceed to state as* 
follows : " Touching the statements of the parties at variance in this- 
matter, in reference to the purchase being an order from Montreal^ the 
undersigned were unable to entertain them, those statements being entire- 
ly conflicting and opposed each to the other." What these conflictiag 
statements were we can only gather from the evidence, and there is 
nothing in it that shews that the matter to which they referred was 
material to a decision of the substantial matters in difference between the 
parties, as stated in the submission. *' That it was so material," if the 
effect of the arbitrators not having decided it is to annul the award, it 
was for the defendant to have established. It would have been necessary 
for him, also, to have proved that the arbitrators were requested to decide 
the matter in question, This^ does not appear by any express evidence^ 
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nor can it be inferred from the concluding paragraph of the award, which 
merely shews that on the point in question the statements of the parties 
were in conflict, which' might have been the case without the arbitrators 
being pressed, or even desjred, to come to a conclusion of judgment upon 
it. A reference to the older authorities shews, that in many instances, 
the real justice of the case was excluded in consequence of an imperative 
rule of judicial authority rendering it necessary to set aside awards, 
even if they had settled the real matters in difference, because the arbi- 
trators had declined or omitted to award on some point, it might be of 
trivial import, that had been brought to their notice, and on which they 
were required to adjudicate. But modern cases have, in a more enlight- 
ened spirit, greatly relaxed the strictness of this rule. It is unnecessary 
for us to determine, in the case before us, whether where all matters in 
difference between the parties were submitted to arbitrators, and one of 
the former required the latter to consider and decide upon any particular 
matter in difference, it would be competent to the arbitrators to reject the 
matter so brought to their notice, merely in respect of its being, in 
their opinion, or even in legal effect, immaterial, because, as has been 
already observed, there is no proof that these arbitrators were required to 
consider and include the particular matter in question in their award. If, 
however, it were necessary to decide whether the refusal or omission of 
arbitrators to determine upon immaterial matter, upon which the parties 
desired their decision, would render the award void, we could scarcely 
hesitate to decide it negatively, on the obvious principle that the objection 
to the want of finality in an award proceeds on the ground that the 
arbitrators have left open for future litigation, something that they should 
have decided, whereas a matter not really material, in controversy between 
the parties, though left undecided by the arbitrators could never form a 
legitimate subject for future forensic contention. The point taken res- 
pecting the statute of frauds appears to me entirely beside the question. 

I am of opinion that the non-suit in this case should be set aside, and 
a new trial granted. 

SMITH V. GILLIES. 

Where a summary writ was taken out for a debt, and returned not served, and an 
alias writ, purporting to be for the same cause of action, but laying damages above 
X20, was sued out more than a year after the issue of the first writ : held that neither 
the lapse of time between the issue of the two writs, nor the variance in the amount 
•of the damages, were sufficient to destroy its character as an alias of the first writ 

As the first writ *was the commencement of the action, no replication was required 
to the st^itute of limitations. 

In this case a summary writ of summons, in which the damages were 
laid at £16, was issued May 3, 1855, and was returned not served. In 
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September, 1856, another writ was issued, purporting to be an alias ^writ, 
but in which the damages were laid at £23. The cause of action had 
arisen, May 5, 1849. The defendant pleaded the statute of limitations. 
The suit was tried summarily, and judgment given for £14 10s. 2d. 

C. Twining. This was a declaration suit, and could not be tried in a 
summary way. There ought to have been a non-suit. There was no re- 
plication to the plea of the statute, and evidence of the first writ could 
not therefore be received. In this case, the writ issued in May differed 
materially from that sued out in September. The former was a summary 
writ ; the latter was a declaration ^uit. More than a year had elapsed 
between their issue. {Holland v. Bowy'er^ 1 James, R. 45.) By analogy 
to that section which puts a party out of Court if he fails to give security 
within a year, a party will be considered^ to have discontinued if he do 
nothing for more than twelve months. 

A, James, The case of Holland v. Bowyer was decided under the old 
practice. Under that practice, entries were made on a roll, and the writs 
were thus connected together. But no such entries are necessary by our 
present practice. In England a writ is only in force for six months, but 
here there is no statutory limit of its operation. The sole difference 
between the writs is the amount of the damages. But that is immaterial. 
The main point is whether the cause of action is the same. 

C. A. V. 

Btitss, J*. This was an action upon an account stated, &c. The 
defendant, among other things, pleaded the statute of limitations. The 
Cause was tried summarily before Dodd, J. To take the case out of the 
statute : the plaintiff gave in evidence a writ of summons issued May 8, 
1855, which was within the six years. This was returned not served, 
and an alias writ issued 6th September, 1856. The evidence of the first 
writ was objected to on the ground that it was inadmissible under the 
pleadings ; other objections were also taken to its reception. The learned 
Judge received them, and gave judgment for the plaintiff. These ques- 
tions now come before the Court on a rule nisi for a new trial, and were 
argued before my brethren Desbarres and Wilhins^ and myself, in Easter 
Term la&t. 

I had some doubts at first upon the case, but upon consideration I 
ithink that these olijections cannot be sustained. 

The first que^on resolves itself into this : whether it was necessary 
to reply the issuing of the first writ. Our practice act now takes away 
the replication unless by permission of the Court ; and when it is not put 
in, the plaintiff is taken to have joined issue on the defendant's plea. 
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The issue, then, here is, that the action did not accrue within six years 
before the suit. 

Now, then, what is the compiencement of the suit ? It is undoubtedly 
the writ, as the Court has held on more than one occasion, and as the 
practice act, too, makes it, which directs that " all personal actions shall 
be commenced by writ of summons," &c. Here the suit was commenced 
by a summons, which being returned not served, an alias summons was 
issued, upon which the action proceeded. It would be difficult, I think, 
to make out that the first was not the real commencement of the action. 
It is a writ in the same cause, always taxable as an item of the costs of 
the cause, and is, to all intents and purposes, the first step taken in the 
cause, and thus the true commencement of it. In the Ck3urts in England, 
owing to the great difference in their forms and practice, it becomes 
necessary to reply specially to the statute of limitations, the issuing of a 
writ within six years with an intent to implead the defendant thereon. 
The reason of this will be obvious, as well as its inapplicability to the 
practice and proceedings with us, if we turn our attention, for a moment, 
to a case as it might arise in the English Courts. Let us take the Court 
of Queen's Bench, for instance. There the exhibiting of the bill is in 
general considered as the commencement of the action ; but, in order to 
avoid the effect of the plea of the statute of limitations, a bill of Middle- 
sex or a latitat is held to be the commencement, as is thus explained by 
Lord Mansfield in Johnston v. Smithy 2 Burr. 961 : "It was not.settied," 
be says, " till many years after the statute, that ftie plaintiff could reply a 
laiitat sued out within the six years. There could be no doubt but that 
exhibiting the bill was bringing the action, and therefore the plea that 
six years had run before exhibiting the bill was certainly good ; but the 
laiitat was held (and righdy) to save the bar within the reason and equity 
of the case. This statute did not intend to bax unless the party had 
•acquiesced six years ; but he who sued «ut a laiitai to bring the defendant 
into custody, that he might declare against him, did not acquiesce within 
the true meaning of the act, though artificially the bill is, upon the record, 
the first step." So that the bill, as we see, being, generally considered, 
the commencement of the action, if the plaintiff should take issue upon 
the plea of the statute, he would fail ; and therefore, when it is necessary 
for him to treat the bill not as the commencement, but to fall back upon 
another process as the commencement, it is obvious iJiat he must reply 
that specially. But here with us, the action is and •can only be com- 
4nenced in one way — that is, by a writ — and the plaintiff has no occa- 
sion, in order to meet the plea of the statute, to rely on a previous pro- 
cess or commencement of the action .different in its character, but only on 
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a previous writ of the very same kind by which the defendant has been 
brought into Court : the last writ being issued only because the first was 
not successful in its object, and no service being effected on the party, 
another — an alias — became necessary. It is one and the same process, 
for the same purpose, and in the same suit ; and there seems, therefore, 
not the least reason why it should be replied specially. It meets and 
supports the very point in issue, and is, as I conceive, perfectly admissi- 
ble therefore in evidence under it. I have the le^s hesitation in arriving 
at this conclusion, for when the statute abolished the replication unless 
where express leave was obtained, it was no doubt to prevent, as far as 
possible, unnecessary prolixity in pleading. And while that object is 
secured, it ought not to limit too closely the plaintiff, but should receive 
rather a large and beneficial construction, so as to let in every fair and 
legitimate answer to the plea which the merits of the case may require. 
Having thus disposed of the main question, the remaining objectioBS 
are to be considered, and whether they are of sufficient weight to pre- 
vent the second writ being connected with the first, so that the first 
cannot be treated as the commencement of the action. The rule formerly 
seems to have prevailed that a term must not be allowed to intervene 
between the original *and an alias writ. But whether this were correct 
or not, there can be no ground, I apprehend, at all events, for such a rule 
at present. According to that rule, the second vv^it was to be tested 
on the day when the first writ was returnable. But ■bi.t cannot now be 
the case, for the test of a writ has been abolished, and it is no longer 
returnable, as before, on a day specified in the writ. Continuances, too, 
are, by the practice act, no longer necessary. They were always mere 
formal proceedings, which could be entered at any time ; and if it had 
been necessary to reply here specially the issuing of the first writ, that 
formal connection of the one writ with the other need not have been 
stated. All that is now necessary for us is £o see that the one writ is 
substantially and truly what it professes to be — an alias, of which the 
other is the original. Now, when we compare the two here, the one 
appears verbatim the counterpart or copy of the other, those words being 
introduced which make it an alias writ ; the only variation from it being 
that in the first the damages are laid at £16, and in the last at £23 — ^and 
that in the particulars annexed to the second writ, an item for interest on 
the sum claimed is added, which swells up the whole amount to a sum 
above £20. I cannot look upon this variance with respect to the dam- 
ages — a matter in general of great insignificance — as sufficient to 
destroy its character as an alias writ, which every other circumstance 
clearly shews it to be. The increase of the claim for interest, and the 
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larger amount of damages laid in the last writ, which raise 
class of summary causes, may perhaps have some effect upon . 
of costs, but cannot, I think, substantially affect the preseil^ 
I am, therefore, on the whole, of opinion that the rule for a \ 
must be discharged. 

Desbasses, J, My first impression in this case was that the defen- 
dant having pleaded the statute, and the plaintiff not having replied to 
that plea, there ought to be a new trial. But I have become a convert to 
the reasoning of my brother Bliss. 

WiLKiKS, c7. The cause of action accrued in this case on the 5th of 
May, 1849. On the 3d of May, 1855, plaintiff sued out a writ of sum- 
mons against defendant, returnable within ten days after service. Thia 
was returned on the 17th June, 1855, and indorsed ^*not served." A 
writ purporting to be an alias writ of summons, of the same species and 
nature as the first writ, was issued on the 6th September, 1856. The 
defendant, brought into Court by this process, appeared and pleaded that 
the right of action did not accrue within six years previous to the com» 
mencement of the suit. The plaintiff did not consider it necessary to 
obtain leave to reply to this plea, and must therefore be taken to have 
joined issue upon it, and in effect to have said, in answer to it, that the 
plaintiff* s cause of action did accrue within six years before the sudt was 
actually commenced. Now, indisputably it was commenced on the 3d of 
May, 1855, if the writ that issued on that day be so connected with that 
which issued on the 6th of September, 1856, as that the latter is in rela- 
tion to the former or alias writ of summons. Under the old practice that 
existed in England and here before the recent modifications of it under 
the authority of the legislature, all that was required was that the writs, 
forming the chain of continuances of process, should be of the same kind ; 
that the first writ, issued in due time, should be returned and filed, in 
order to sanction an award of that which followed it ; and that before the 
plaintiff replied to a plea of the statute of limitations, the continuances 
should be entered on the roll, from term to term, down to the writ on 
which — or in which — the plaintiff declared. Even then it was not held 
important whether the action was regularly commenced, but whether it 
was actually commenced, within the limited time. (Arch. Pr. 2 vol. 171.) 
It is unnecessary to refer to the changes which British legislation has. 
made in the modp of practice which formerly prevailed, whereby a party 
was enabled to prevent the operation of the statute of limitations in 
England by suing out a process within the time limited for bringing the 
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action, further than to remark that, in contrast with that legislation, ours 
has abolished the ancient System, without enacting any such provisions 
in the substituted one as were found expedient in England, and which 
are now in force there by operation of the 2d Wm. IV., ch. 39, sec* 15. 
The inconveniences that had there prevailed, and the policy of the remedy 
that was adopted, will both appear by reference to Williama v. Boherts, 
(1 Cr. M. & R. G7G), and they may perhaps be thought worthy of con- 
sideration by our provincial legislature. 

With reference, however, to the case under consideration, inasmuch as 
our legislature has abolished the distinction of terms and superseded con- 
tinuances, it would obviously appear idle, and involving unnecessary pro- 
lixity of pleading, to require, or even to permit, a replication, merely to 
inform the defendant when the first process issued. That information he 
could, of course, obtain at the office whence the last writ emanated, and 
and where, if this were regular, the first would be found returned and 
filed. Whea the plaintiff went to trial with the defendant on the issue 
which the statute raised upon the plea of the latter, he, in effect, inform- 
ed him that he would be prepared to shew — as he has shewn — that the 
process wherewith the defendant was served was sustained by a writ that 
preceded it, issued within six years after the cause of action accrued, and 
regularly returned and filed. 

But if any doubt could be entertained on this point, it must be set at 
rest by the case of Beardmore v. Rattenhury (5 B. & Aid. 452), in which 
this very question has become res judicata. In that case, the defendant 
pleaded that the plaintiff's cause of action did not accrue within six years 
previous to the commencement of the suit, and the plaintiff replied 
generally, in the usual way, joining issue on that allegation, precisely as 
issue has been taken here on the* same plea, by operation of our statutable 
rule. The plaintiff, to avoid the statute, gave in evidence a testatimi 
special capias issued a short time before the expiration of the six years, 
returnable in Michaelmas Term, 1820, and then returned non est inventus; 
2dly, an alias testatum capias issued subsequently to the six years, and 
returnable in Easter Term, 1821. No writ, or entry of a writ. ill the 
intervening Hilary Term, was produced in evidence. V^ 

It was objected, not merely that there was a discontinuance — which 
was overruled on the ground that the continuance in Hilary Term could 
be entered at any time — but, precisely as in this particular case, that 
there should have been a special replication. The Court, however, decided 
that, though it would have been necessary if the plea had been that the 
plaintiff did not file his bill within six years, because the production of 
the latitat would not negative that fact, it was not necessary in the case 
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then before the Court, because the allegation that the action was not 
commenced within six years was negatived by the production of this 
writ, and the general replication was sufficient. 

The rule nisi granted in this case must, therefore, 'be discharged. 



Before Hallibubton, CL J,, Bliss, Dodd, and Wilkins, J. 

CHisHOLM V. McDonald, et, al. 

When John McDonald, the owner of certain Real Estate, died insolvent, having ap- 
pointed four Executors of his last will, and two of the Executors took out Probate, 
and obtained an order from the Governor in Council for the sale of the lands, under 
which the land was sold to Chisholm; held that though tlie other two Executors had 
not renounced, nor*the two who acted under the order had given the security required 
by statute, yet the order could not be impugned l^ thisComrt. • HaUiburtoo, C /., 
dissenting. 

Teis was an action of ejectment brought in 1856. 

John McDonald the owner of King^s-head farm, died in the year 1815, 
having made his last will and testament by which be appoisted four ex- 
ecutors. He left a widow, who was non compos^ and five children, the 
eldest of whom was of age. In 1819 probate of the will was granted to 
two of the executors. There not appearing to have been any citation to 
the executors <jr renunciation by the two who were not named in the let- 
ters of probate, and on the examination one of the executors expressly 
•denied having so renounced. There was a petition to the Governor in 
Council for an order to sell the real estate, grounded on the fact of the 
personal property being insufficient to pay the debts of testator. An order 
was granted April 28, 1822, authorising the two executors to sell, and 
on the 2nd May the order was signed. The order required 30 days notice 
of the sate to be given in Pictou. A bond was given by the two execu- 
tors, but no sureties signed that bond, and the sale took place on the 2nd 
June. The plaintiff purchased at that sale the principal portion of the 
farm. A part of the estate purchased by plaintiff was assigned by him 
to the widow for her dower. She occupied that portion, and her children 
lived with her. Angus, the eldest son, took charge of her and the rest 
of the family. Plaintiff took possession of the remunder, and has kept 
it ever since. John^ one of the sons, after coining of age, went into pos- 
iiession, 22 years ago, of a part of the land, included within the limits 
assigned for her dower, being the part however devised to him under the 
i^ili. Action was brought against John and Ann McKenzie for trespass 
in 1835 but was discontinued. There was a verdict fdr the defehdattt 
The {ilaintiff took out a rale under the statute to set aside that verdict 

11 
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Attorney General. The Court of Probate having pronounced judicial! j 
that two of the executors had duly renounced, and that the others had 
proved the will and given due security for the proceeds of sale, and the 
Governor and Council having assumed and acted upon these facts, this 
Court cannot, or if at all, not in a summary manner, and without all par- 
ties before it, question these facts thus affirmed by the official acts of two 
competent tribunals, and, therefore, the order of sale must be taken to 
have properly passed. So the Jud^e of Probate having in the Exercise of 
his judicial functions passed the final account of the executors, the regu- 
larity of the proceeding, after the order, must be assumed until impeach- 
ed by proceedings instituted for that purpose. The heirs, by proceedings 
in the Probate Court, the Supreme Court, and especially the Court of 
Chancery, could have impeached the proceedings and brought the two exe- 
cutors to account, when irregularities might have been rectified without the 
flagrant injustice of heirs receiving the benefit of a sale by the paying off 
of the debts with the money of an innocent stranger, and yet abrogating 
the sale by retaining the land. The legal maxim : ^^ omnia prsesumuntur 
rite et solemniter esse acta " is specially applicable in this case. 3 East. 
185; Gilb. on Evid. 148; 2 B. & Aid. 386; Burr, settle t cases, 506; 
10 East. 211 ; 3 Eng. L. & Equity, K. 526. The dower was assigned by 
plaintiff, and required no acquiescence on the part of the widow to make 
it binding on him. — 2 Inst. 16; Lilly Pra. Reg. Dower; Wood's Inst, 
book 11, p. 125 ; Jac. Law Dicty. 105; Co. Litt. 345 ; 2 Black's Com. 
411 ; 1 Taunt. 411 ; Cruise Dig. Dower, Gilb. on Uses 306. If the 
dower then were so assigned the plaintiff was precluded frpm entering till 
the termination of that estate. — Sugd. Vend, & Pur. 47 ; 4 Kents. Com. 
188-9; 4 Johns. Rep. 390; *3 Black Com. 156; 3 Cruise Dig. Lib. 1 
sec. 34; 2 Stark on Evid. 289-670; 2 Wm. Saund. 175 ; 11 East. 370; 
5 B. & Aid. 456 ; 2 B. & C. 686 ; 7 East. 299 ; 5 Taunt. 326. The 
heirs by allowing plaintiff to enter and take possession of part of the land 
acknowledged his title to the whole ; and, by accepting part of the pur- 
chase money of the estate, they not only acquiesced in the sale but are 
estopped from disputing the title. 

Chas. Twining^ contra. The widow was a maniac, and she could there- 
fore make no agreement relative to the acceptance of the dower, and four 
of the children were minors and their acquiescence in the possession 
was therefore of no avail. There is no proof of the two executors having 
renounced, and the deed by the other two could not convey a good title. 
3 Bac. Abr. 43 ; Toll on Ex. 41-42-49 ; Roll Abr. 907 ; 2 Williams on 
Ex. 713; 11 East. 288; Sugd. on Powers 216-217. 

J, W. Ritchie, A deed from executors stands in a different position 
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from that made by a sheriff. The latter by an act of the Legislature is 
presumed to have been executed after regular proceedings, but the former 
requires those proceedings to be proved to have been regular. In this 
cade the maxim caveat emptor applies. The plaintiff was bound to ex- 
amine and see if his title were good when he purchased. The two execu- 
tors could not give a title. [Bliss, J, This is not a sale under the will 
but under an order from the Governor in Council authorizing the executors 
to sell, and if these were in fact the executors they could give a title.] 
The order does not name the executors: it is only an authority to the exe- 
cutors. The renunciation of the other executors requires therefore to be 
proved. [Wilkins, J. The probate under the seal of the Court shews 
only these two executors.] The renunciation must be by a written in- 
strument. The order required handbills to be posted up at least 30 days 
before the sale in the county. The order was not signed till the 2d May, 
and it was scarcely possible that they could have been posted 30 days. 
[Bliss, J, The executors were entitled to act on the order when it 
passed, they were not compelled to wait till they received the signed 
order.] [Hallibuktox, C. J. The executors derived their authority 
from the act of the Court, and not from the copy of the order signed by 
the Registrar.] Even then it was barely possible for the handbills to 
have been posted 30 days. It was at all events a question for the Jury 
and they have determined it. The purchaser was bound to see if the 
executors complied with the terms of the order which authorized them to 
sell. Now there is no such bond as that required. As this was all the 
heirs were to have in lieu of their land, he ought to have seen that it was 
regularly executed, and what was required by the order. The presump; 
tion that after a long lapse of time all things are regularly done is after 
all only a presumption, and if, as in this case, it can be clearly shewn that 
the proceedings were irregular there is then an end of the presumption. 
As to the assignment of the dower that can only be made by a party 
having the inheritance and must be made to a party capable of accepting 
it. It is in fact simply an offering of the dower to a widow in a position 
to accept it. The assignment to a mad woman is a very suspicious cir- 
cumstance in this case. The majority of Angus operates against the 
plaintiff. For seven years before the sale the defendants as heirs or 
devisees were in possession, and they remained in quiet possession after 
that sale. They were in before the sale, by a title paramount to the 
widow, and the assignment by the plaintiff to the widow will not avail. 

Mere acquiescence will not give a title to a stranger, nor will a party 
be deprived of his property by mere verbal declarations without actual 
fraud. But plaintiff's counsel goes further and argues that an acquiescence 
in the possession of half will give a title to the whole. 
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Attorney General, 1 do not think we can in this case examine the pro- 
ceedings ©f the Court of Probate. They must be presumed to hare been 
regular, especially after the lapse of so many years. Had it been the 
judgment of a foreign Court it would hare been conclusive. — 1 Greenl. on 
Evid. 546. A court of competent jurisdiction ought not to have its de- 
crees set aside collaterally as in this case. The Governor in Council gave 
the order on a certificate of the Jitdge of Probate, and we cann«t now 
enquire whether that certificate was right or wrong. 

Hallibvbton, (7. J. This was an action of ejectment tried at Pictou 
before Mr. Justice BKss, in which there was a verdict fw the defenda&ts ; 
and a rule nisi to set that verdict aside has been argued here. 

The premises in dispute originally formed a part of the estate ol the 
deceased John McDonald^ and the defendants claim as his heirs- and 
devisees under his last will, and there can be no doubt of their ri^t as 
such if the plaintiff cannot estaMish a better title than theirs. 

He asserts that the said John McDonald did not leave personal assets 
sufficient to* pay his debts, — that the executor made the usual application 
to the- Governor in Coisncil for a license to sell the whole or so much of 
this real estate as should be necessary to enable them to pay them, which 
was granted, — that a sahle of the premises took place at public auction in 
the usual manner, at which sale he was the highest bidder, and received 
a deed from the executors upon payment of the purchase money. 

If the plaintiff has established a title under the acts in force at tiie time 
of the sale, then the title of the heirs or devisees is barred, and they could 
take nothing under the will or a& heirs to their father in the premises sold 
conformably to the statute. 

But the defendants contend that the req^uisites of the acts in force have 
not been compKed with, and have stated several objections to theii pro- 
ceedings. 

Before proceeding to examine them I would observe that this* case pre- 
sents two serious q{uestions for our determination, for while it is very 
important that the claim of the children of a deceased shouM not be 
divested upon Kght gnounds, yet, manifestly, the claims of creditors upon 
the estates, both real and personal, which our legislation have wisely 
made liable to his debts, should be duly regarded,, and no unreasonable 
impediment should be made to realizing their valtie, which would be the 
case if captious objections were encouraged to titles grounded upon these 
wholesome statutes. The deceased died in 1815. The application to tiie 
Governor and Council for the appointment of commissioners to enquire 
into the insolvency of his estate wae made in 1819, and, after soine delayr 
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the order of sale passed the board on the 28th of April, 182U in. which 
year, on the 2d June, the sale took place at Pictou, and the plaintiff be* 
came the purchaser for the sum of £296, — received a deed of the whole, 
including that now in dispute, — entered into possession of the premises,^ 
excepting that part now in dispute, which he contends he set off and 
allowed to the widow as her dower, and if that were the case her posses- 
sion of her life estate would enure for his benefit until the period of h^r 
death, which did not take place until a few months before the plain tifT 
brought this action. Now in deciding upon the questions arising in this 
ease we must recollect the length of time that has. passed and consider 
whether, after the lapse of 35 years, it is reasonable to require that the 
plaintiff should show that the executors did everything that the acts or 
the laws in force rendered necessary at the time, or whether the principle 
that ** omnia rite acta^' does not protect themt. In my opinion it does^ 
and disposes of all the objections of the defendants relative to the renun- 
ciation of the two persons named as executors, and the non-filing of the 
inventory, &c. Here then we find the plaintiff who purchased from the 
executors retaining undisputed possession of a most valuable portioi^ pf 
the estate of the deceased under the sale from the executors during the 
long period of 35 years. We find Angus, one of the defendants, of ^ge 
at the time of the sale, and neither he nor any other of the heirs of John 
McDonald, who must have been many years of age, asserting their claim 
to what the plaintiff took under his deed, and be it recollected thf^t his 
deed contained the whole, including the part which he asserts he s^t off 
to the widow as her dower. It is true there is no direct proof of her son 
Angus asserting or being authorized to assort to her holding t;l^i8 portion 
as her dower, and it is contended that i^e was in such a state p( mind as 
precluded her from giving any assent herself, although there is reason to 
believe that no objection was made to it at the time either by her or by 
any one on her behalf : but I conceive that question cannot now be raised. 
Sane or insane she was entitled to dower in her husband*s estate, and as 
she is now dead no question can now be made as to the sufficiency of tjipiat 
set off to her by the purchaser of it. It is but fair, however, to observe 
from the general tenor of the testimony and from Holmes (defendant's; 
witness) that plaintiff had no desire to give her less than she was entitled 
to. But the Jury have settled this question, and it was their province 
to do so. 

I take no notice of the adverse possession of thie sons, because if the 
plaintiff had regularly possessed himself of the title of John McDonald 
the claim of the children was gone, and if he had assigned a portion, be 
it more or less, to the widow as her dower, no adverse possession of; that. 
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part could affect him during her life. If he had not acquired a title to 
John McDonald's estate then it is unimportant to consider the rights of 
the defendants, for the plaintiff is not entitled to recover the possession 
against them, they hold the lands by possession until some one shews a 
right to dispossess them. 

With these remarks I proceed to examine the remaining objections to 
the title of the plaintiff, — and, first, as to the defects in the proof: That 
they advertised for 30 days previous to the sale, and stuck up notifications 
of the sale in the most public places in the township where the lands lay. 
I think at this distance of time the Jury were bound to infer, in the ab- 
sence of any proof to the contrary, that all that was required was done, 
unless it was shewn, not that it was difficult, but that it was impossible 
to have been done. If the sale had taken place on the 20th of May, when 
30 days had not elapsed from the date of the order, or if, upon proof that 
the order was sent by post, it had been shown that the post did not reach 
Pictou in time to admit of 30 days notice, then, unquestionably, the rule 
could not have been sustained, but as it did not take place till the 2nd of 
June we cannot admit of proof at the distance of 35 years of the difficulty 
of passing irom Halifax to the place where the lands lay. It was possible 
and therefore should have been presumed to have been done. 

But the next objection is one of more weight : the statute 34 Geo. 2, 
cap. 5, which was in force when the sale took place, enacts *' that every 
executor or administrator who may be authorized and empowered to make 
sale of any real estate, shall before such sale give bond by himself or his 
lawful attorney, with two sureties, at the office of the Registrar of the 
Court of Probate, for the just and legal distribution of the monies arising 
from such sale." Now, it appears to me, that under this statute, it was 
as much the duty of a purchaser who claims under a statutable title, to 
prove that the executor had given the security which the law requires as 
it was too see that 30 days notice had been given, and unfortunately there 
is an end to the presumption which would otherwise be drawn in his favor 
from the. length of time since the sale, because there has been proof pro- 
duced in this case which at the least renders it probable that it was not 
done ; there is not only the production from the Court of Probate of an 
insufficient bond (one not executed by two sureties) but the surviving ex- 
ecutor, who was examined as a witness at the ti*ial, after stating that he 
gave a bond with two sureties, when this bond which was not so executed 
was put into his hand, then said : '' I cannot say that I gave a bond with 
two sureties." 

It is true that the Judge of Probate certified to the Council that the ex- 
ecutor had given full and complete security which he was bound to do by 



cHisHOLM V. McDonald. 373 

the 52 Geo. 2, cap. 3, before the license could issue, and the Council 
gave a license to sell the estate of the deceased upon such certificate, 
stating in the license of sale that they had received it. It may be con- 
tended that the purchaser was not bound to look further when the license 
itself purported to be issued upon the very authority which the statute 
required. Let us inquire into this. That the purchaser was bound to 
see that security had been given under 34 Geo. 2 cannot be disputed, 
and it strikes me that the 52 Geo. 3 was passed to give the heirs of the 
deceased additional security : its language is : ^' That it shall not be law- 
ful to grant license to any executor or administrator for the sale of real 
estate until such executor or administrator shall file in the Secretary's office 
the certificate of the Judge of Probate for the county where the lands lie 
that full and ample security has been given to account for the proceeds of 
such sale according to law.'' Now, to give a construction to this act that 
it was intended to substitute the certificate of the Governor and Council 
" that the Judge had certified to them that such security had been given** 
for the security itself, would, as this case shews, lessen the security of the 
heirs by upholding a sale of the real estate of their ancestor, when under 
the former act such sale could not have been upheld. The Judge of Pro- 
bate has inadvertently, I conclude, given a certificate which the fact did 
not warrant ; but who is to bear the consequence of that inadvertence, 
the heirs of the deceased or the purchaser of this estate ? for on one or 
the other it must fall. I conceive it must fall upon the latter, because as 
the law stood before the 52 Geo. 3 passed he was bound to see that the 
security required by the act of the 34 Geo. 2 had been given before any 
sale should take place, and the statute 52 Geo. 3 was passed I conceive 
to add to the security of the heirs and not to diminish the vigilance of 
the purchasers. If the executors had no authority to sell the real estate 
of the testator until they had given the security required by the act, the 
purchasing from persons who had no authority to sell could not convey 
title, and therefore the purchaser took nothing under such sale, for every 
man who purchases the title of another firom a third party is bound to see 
that such third party is authorized to make such . sale : caveat ernptar 
applies most strongly in such cases. I have arrived at this conclusion 
with much regret, for I feel that the purchaser was lulled into security by 
the language of the license which led him to believe that the security had 
been given. The conduct of the defendants who acquiesced in the sale, 
so far as to leave him in the quiet possession of so large a part of theiy 
father's estate, also raises or justifies the suspicion that their present claim 
is an after thought. If so, I cannot regret that my brethren differ with 
me upon this point and think that the purchaser was bound to look no 
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further than the certificate of the Governor and Council. They refer to 
some American cases in support of their views. That of Gray v. Gardiner 
S Mass. R. 329, and of Levirett v. Harris 7 Mass. 292, I fully concur in. 
In the first case all means of further investigation were at an end by the 
loss of papers or by the careless mode in which they had been kept, and 
after the lapse of years it would have been hard to have put the plaintiff 
upon such proof. And in the second no certificate of the Judge of Pro- 
bate was required by the act then in force. That question was for the 
consideration of the Court who had jurisdiction in the matter, and they 
rightly decided that every presumption was to be taken in favor of the 
decision. The next is the case of Roper v. Fairfield, 11 Mass. 226, 
which threw the consequences of the mistake, if there were any, upon 
the heir. Much as I may respect in general the authority of the Ameri- 
can Judges they are not as binding upon us as the decision of the Courts at 
Westminster are, and if I find myself unable to relinquish the opinion I 
entertain in the case, although it is contrary to that of my brethren, it 
cannot be expected that I should yield it to those who I cannot respect 
more highly than I do them. 

Bliss, J, The plaintiff claims under a deed firom the executors of 
John McDonald, the father of the defendants, upon a sale of the land in 
question which took place under an order of the Governor in Conncil 
dated 2d May 1821, the order itself having passed on the 28th April in 
that year. 

The objections taken by the defendants' counsel to the plaintiff's title 
under this sale and conveyance by the executors are of a two-fold charac- 
ter : 1st. They attack the Qrder itself on the ground of the irregularity 
of the proceeding on which it is founded ; and 2ndly, The proceedings 
subsequent to the order are impugned. 

Ad to the fiirst it is objected : Ist. That this order is made to two. 
^ie6utor8 only, whereas by the will there were four executors appointed, 
and th^t that there was no evidence of a renunciation by the oth^r two ; 
2nd. That it is clear from the evidence that there was no such security 
^veti by the executors as the law required before the ordet of sale cotdd 
pasd. And as to the second class of objections: that there is no sufficient 
Evidence either of such a publication in the Gazette or by handbills as 
was required under the statute before the sale of the lands could take 
|)lace. 

With i^espect to the regularity of the proceedings prior to the order of 
the Gov^nor in Council, and upon which that order passed, I confer 
jthaC as it appears to me we cannot here inquire into it. 
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The Governor and Council had peculiar and exclusive jurisdiction over 
the matter, and their order cannot be impeached thus incidentally as long 
as it stands unrevoked and not set aside. It is like a sentence of a Court 
of Admiralty which proceeds in rem, and binds not only all parties but 
«very one else. This does not arise merely from the maxim with rfespect 
to the proceedings " omnia prcesumuntur rite actcu,*^ for if founded on 
presumption alone that presumption might be rebutted by proof. But it 
«tands upon higher and stronger ground of the conclusiveness of the deci- 
sion of a Court of competent and exclusive jurisdiction over the subject 
matter. 

I think it is very important that this principle should be fully and 
strictly upheld. It is necessary that it should be so for the protection of 
purchasers under such an authority to sell, — whose title if it can be im- 
peached at all on this ground may be under certain circumstances up to a 
period of 40 years. In this very case the sale took place 35 years before 
the action. The purchaser must otherwise run the risk during all that 
time of being deprived of the land which he has bought on that order. 
And if this were permitted, not only purchasers but every one interested 
in the estate to which the lands sold belonged, would be liable to suffer. 
No one, subject to have his title thus called in question* would venture to 
become a purchaser, but only at an inferior price, and, consequently, both 
creditors and heirs would be seriously affected if such was the law ; and 
the settlement of estates of deceased debtors under that statutable provi- 
sion would have been anything but beneficial and satisfactory. See, too, 
its practical effect exemplified on the purchaser in this case. He has no 
means of knowing or ascertaining whether the requisites now said to be 
wanting were so or not at the time of the sale. The order of the Gover- 
nor and Council is founded upon a certificate of the Judge of Probate. 
Now supposing that a person desirous of purchasing under such an order 
and wishing to be sure that he will be safe in doing so, should seek to 
asceitain whether the facts on which the order was passed were sufficient 
to warrant it, — what is he to do ? Why he would apply to the Judge of 
Probate and obtain the very same information from him which he had 
already certified to the Governor and Council and would thus be placed in 
just the same situation as before. Then comes his action to vindicate his 
rights under his purchase, and 30 or 40 years after it he is met by the 
evidence of one of the other executors that he never was cited and never 
renounced, and by evidence to establish the fact that no security was 
given by bond executed by two persons as the law required. Look also 
at the unbusiness-like, unsatisfactory state in which the records of the 
Probate Court appear to have been heretofore kept, and in the matter of 
12 
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this very estate who can say what evidence derived from them, or from 
the recollection of witnesses who may now be iound at this distant day 
of the transactions, ought to be relied on to oppose and to disprove hct», 
the existence of which could only then be best known when they were so 
certified and acted upon, and of which corroborative evidence may not 
now be found. I cannot but think, then, it is a sound and wholesome 
rule which would receive an order so made, as long as it exists, as eon- 
elusive and umimpeachable in this way, and not liable to be questioned 
upon evidence of the sufficiency of which a Jury are alone to a certain 
extent to be the judges. 

Since drawing up the fbregoing remarks I find that this appears also to 
be the governing principle upon which similar cases have been decided in 
the Courts of the United States. In Perkins v. Fairfield, 1 1 Mass. R. 
226, the plaintiff claimed under a title from the administrator, and tiie 
defendant from one of the heirs of the deceased. The license to sell was 
granted upon an erroneous certificate of the Judge of Probate that the 
estate was insolvent. And the ^ bond which the statute required to b^ 
given by the administrator, had not been so given. The Court there said, 
that the Court of Common Pleas, under whose order the administrator 
had sold, had jurisdiction of the subject matter. If that jurisdiction was 
improperly exercised or in a manner not warranted by the evidence from 
the Probate Court, yet it is not to be corrected at the expense of the pior* 
chaser, who had a right to rely on the order of the Coiirt as an anthority 
emanating from a competent jurisdiction. It is too late to say that tbe 
neglect of requiring a bond from the administrator to account for the pro- 
ceeds of the sale is fatal to a title derived from their authority. The 
same doctrine had been before held in Levered v. Hwrris, 7 Mass. R. 396, 
in which it was said by the Court : " That the order of the Court of 
Common Pleas purported to bestow upon the administratrix safiSxnent 
iauthority to convey the demanded premises, and she complied with dl 
the requirements of the law in the proceedings subsequent to the order 
of the Court and in her conveyance. The grantee purchased in reliance 
on the authority of a Court of competent jurisdiction. To deprive hhn 
of the property he thus acquired would be, ill our opinion, to net in oppo- 
"sition to the most established principles, and very much endanger the 
security of titles." 

With respect to the objections taken to the acts and proceedings of the 
'executors themselves, in the sale of the land, these stand on a different 
fboting. They are not defended by the rule of law to which I have 
^^et^ed ; and though they 'may be called in question n^cm cvulence yMxk 
may, after such a lapse of time, be unisatas&tf^ry, and the obserastioto 
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which I have already made may therefore in some measure he applicahle 
tQ them, yet they must he subject to the same chances and difficulties with 
respect to evidence as any and every other fact which i. necessary to be 
established at the trial of a cause. The plaintiff can here only rely cm 
the presumption in his &vor, and then that presumption is liable to be 
met 8jid overthrown according? to the maxim : stabcU presumptio donea 
probatur in contrarium. The question will always be open for otmsider- 
ation, as in all cases of evidence, whether there has been sufficient to 
rebut that presumption, and, of course, all matters tending to strengthen 
and support it will have to be taken into account. If the case had turned 
on this one point alone, and the jury had distinctly found the fact, that 
th^re had not been either a 30 days advertisement in the Royal Gazette 
or by handbills posted up as the statute requires, I am not sure that I 
should have felt myself justified in setting aside that finding ; but upon 
this I speak Mrith some hesitation, and do not hold, myself concluded from 
considering it anew, if the question should come before us again upon 
just the same evidence, which may no;t be the case. 

But that point has not heen expcessly Ibund by the jury ; they have 
given a general verdict for the defendants, it may be, it is true, upon this 
ap well as other points, but, as it may not have been upon this, I cannot 
consider that question to have been settled by the verdict. The case, 
however, does not rest upon that point alone ; and there itre other matters- 
and considerations arising out of it which lead me to think that, on the 
whole, it should again, be submitted to a jury. 

After the plaintifi* had purchased the land, and obtained the deed of it 
from the executors, he took possession, at all events, of that part of it 
lying below the road, and has continued in the undisturbed and uninter- 
rupted possession of it ever since. Very soon after — ^it was the same 
summer — the plaintiff laid off the land above the road to the widow lor 
her dower. ; that was, itself, an act of possession of that portion of the 
land, and, coupled with the possession of the land below the road, was a 
poSiSession of the whole land under the deed. Now, although the widow 
was i^t this time, I have no doubt, in a state of mental derangement^ 
(though, perhaps, with some lucid intervals, and it would appear hadi 
one at this very time^) and if so unable herself to transact her affairs or 
attend to her rights, yet there was one present who acted as her friend, 
and it seems evident that her interests were not neglected, in fact the 
a9«igni^ent was a fair and beneficial one for her. The whole transaction 
Wt& then hong, fide on the part of the plaintiff and the assignment of 
dower was good against himself. Angus^. one of the defendants, and the 
eld^t soi^ of John McDonald^ the deceased, waa at this time of age. He 
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knew of the sale, — he had heard of it a few days before it took place. 
It was impossible that he did not know that plaintiff was the purchaser. 
He allowed him to take possession and occupy the land below the road. 
He was present when the land above it was assigned by the plaintiff' to 
his mother for dower ; and though he says he never assented to it, he 
admits that he was looking on when they were doing it, and that he knew 
an agreement had been drawn up ; and he certainly did not, for he says 
so, interfere to prevent its completion ; nor does he appear in any way to 
have opposed or denied the plaintiff's right in thus dealing with the land 
as his own ; nor to have set up or asserted any right or claim in himself. 
Pretty strong recognition of itself all this of the plaintiff's right and title 
under his deed from the executors. But the recognition does Zkot stop 
here. When the dower was set off, it was stipulated by the widow, or 
on her behalf, that a jog of land below the road should be taken in for 
her ; Angus says that the plaintiff promised his mother that he would 
put up the fences and take this in. He was then perfectly aware of it ; 
and he says the next spring the plaintiff did accordingly put up the fence 
in this way, — thus dividing the dower lands from the plaintiff's own 
occupation below ; and that he {Angus) himself cropped the land for his 
mother for the next two years ; after which he left the province for a 
time, returning afterwards and living again on the same place. There 
was an old barn also on the place, of which, as Angus says, the 
plaintiff was to have the use of one half after the dower was assigned, — 
though, according to the evidence of Jds, Chisholm, Angus told him that 
that the plaintiff had allowed him to use it ; but, however, Angus him- 
self states that he and the plaintiff did use it together till the former 
went away from the Province. Angus also further admits that the plaintiff 
gave him permission to cut wood as far as he chose to the south of the 
road, that is, over all the land set apart for the dower, and to make tim- 
ber upon it. At later periods, it would seem that Angtis had made some 
assertion of right and disputed to some extent the plaintiff's title to the 
land south of the road ; but this was during the life of the widow, and 
when the plaintiff was, by reason of the assignment of these lands to her 
for her dower, unable to vindicate his right, and indeed not in a situation 
to require any vindication of them. But such operations of the defen* 
dant Angus could not do away with the earlier recognition by him of the 
plaintiff's title. A recognition founded not merely in a tacit acquiescence 
or passively standing by and seeing him exercise acts of the most abso- 
lute ownership, but in accepting and acting under the plaintiff ^s authority 
and right over the land, and exercising himself, lor his mother, the acts 
of a tenant under the plaintiff. The most clear and certain and unam- 
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biguous recognition of the title of the one, and the most derogatory to 
his own present claim that can well be imagined. 

The lands were subject to a mortgage, made by John McDonald in 
his life time, — and it was to discharge this debt, probably, that the order 
for sale was granted. The proceeds of the sale, that is, the plaintiiF's 
mon>y, which he paid for the land, was appropriated to pay off this debt, 
and the balance, a sum of small amount, was paid by the executors into 
the Court of Probate, and was subsequently paid over proportionably to 
the heirs. This is Angus* account of it. He says he called on Mr, 
Smithy the Judge of Probate, when he was going away, that is, after he 
had cropped the land for two years, as before stated, and asked him if he 
could not give some of the money of the balance left out of the sale of 
the property, and he was then paid 20s. Whether it was much or little 
was the same thing. It recognized the sale and the validity of it to the 
fullest extent, and it recognized too the object of the sale and the motive 
which caused it, i. e., the discharge of this mortgage debt and the appli- 
cation of the proceeds of the sale for that purpose, and in thus requiring 
and accepting a share in the balance of these proceeds, after that debt 
was discharged, there was, I think, the fullest ratification of the sale 
itself. After such acts as these it cannot be permitted him to dispute 
the legality of that sale, and at this distant day to question either the 
order itself or the want of a sufficient publication of it before the sale, 
or the title of the plaintiff under the deed from the executors made to 
him as the purchaser of the land. Nor can he be permitted, after such a 
recognition of the plaintiff's title, and an actual use of the land, an 
occupation indeed on behalf of his mother, a tenant in dower under that 
title, to set up an adverse possession in himself against the plaintiff during 
the continuance of her life time. Her possession once begun under the 
plaintiff was the possession of the plaintiff himself, and continued as 
long as that possession itself continued, which was till her death ter- 
minated it. And though she was, during all that time, in a state of men- 
tal derangement, yet as she was still in actual possession, and that posses- 
sion under the plaintiff was recognized thus fully by the defendant 
Angus, and was in fact commenced by him for h%r, no occupation by him 
subsequently could amount to such an adverse possession against the 
plaintiff as would be a bar to an action brought by him after the ter- 
mination of the tenancy in dower, until which period the plaintiff was 
precluded from bringing any action of ejectment. 

With respect to another of the defendants, John McDonald^ the case 
is by no means similar. The evidence does not affect him in the same 
way. His possession of a part of the land has been long adverse to the 
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plaintiff, who did on one occasion, many years ago, resort to legal pro- 
ceedings against him for an alleged trespass, but abandoned the suit, 
and the adverse possession has continuously gone on ever since that time. 
If this defendant had limited his defence to that portion of the land 
alone, as he could have done, I should not have felt myself justified in 
disturbing the verdict in his favor. But in turning to the pleadings I 
find the only plea is by all the defendants jointly denying the plaintiffii 
right to the possession of the land claimed by him. And as this is a 
denial by John of the plaintiff's right to the land in the occupation of 
Angvs as well as of himself, the verdict must be set aside as against 
hiin aa well as Angus, 

DoDB, J. My first impression was in favor of retaining the verdict ia 
this oause. I found, when looking into the case, that without giving any 
opinion upon the legality of the plaintiff's title, as derived from the exe- 
cutors, but assuming that title to be valid, still the plaintiff had not, in 
my opinion, assigned dower to the widow either in accord&nce with the 
common Ifiw or the statutes of this province, leaving the only question 
open as whether the defendants had recognized the assignment made by 
the pliuntiff to the widow, and, under that assignment, gone into posses- 
sion of the disputed lands, and was thereby estopped from now disputing 
that assignment and setting up an adverse holding against the plaintiff.-*- 
T^}^i» question having been submitted to the jury at the trial of the cause, 
^nd it being found in favor of the defendants, although from the first I 
considered the weight of evidence against them, — still I was not disposed 
upon this ground alone to disturb the verdict. But after consultation 
with my brother Judges, and again examining the evidence, I found it 
n^ucl^ stronger in favor of the plaintiff as respects the recognition of the 
assignment of dower by the defendants than I supposed, and I now agree 
with the majority of the Court in thinking that the case should be sent 
again to a Jury, the verdict being against the weight of evidence upon the 
point there referred to. 

W1I4KIN8, J. This case, in my opinion, entirely turns, and the only 
difficulty in it arises on a question of the validity of the deed from the 
executors of Johji McDonald to the plaintiff, dated the 18th June, 1821, 
purporting to be made under the authority of an order of the Governor 
and Council that passed on the preceding 28th of April. The deed re- 
cites due publication of the notice of sale in the Royal Gazette, as required 
by law. Aa the solution of this question, at the trial, depended on the 
deed itself, and the extrinsic evidence, in connection with it, adduced to 
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raise, or to rebut, a presumption that the conditions on which the license 
was granted had been performed previously to the sale, it was submitted 
to the jury, and they must perhaps, from their general finding in favor of 
the defendants, be presumed to have found against the deed. As, how- 
ever, neither of the counsel expressed to the learned judge at the time a 
desire to ascertain from the jury their views as to whether the notice of 
sale had been duly published, or the handbills duly posted up, I am per* 
plexed by the consideration that it is quite possible that the jury may have 
concluded affirmatively on these points, and yet found for the defendants, 
on the ground of adverse possession. Were I satisfied that they had ar* 
rived at such a conclusion on the points first adverted to, I should coiiv 
elude, on that ground alone, that their verdict ought to be set aside, being 
convinced that, if the deed was valid, there was no adverse possession in 
the case. This uncertainty alone would make me desire that this case 
should be brought ad alind examen, because I think that, imder the evi* 
dence, and the rules of law governing it, the jury ought to have fbund 
that notice of the intended sale was duly published in the Gazette, and by 
means of handbills. Before stating my reasons for this opinion, I will 
shortly dispose of some objections to the plaintiff's case that were insist- 
ed on at the trial. 

It was objected '* that the deed in question was not executed by all the 
executors named in the will of the testator, then living, and not having 
renounced their rights to execution of the will." 

The answer to this is, that those persons are alone named as executes 
in the letters testamentary who are parties to the deed, and those letters 
under seal of the Probate Court are, until repealed, incontrovertible on 
this particular point. — Per Bullet, J., Allen v. Dundas, 3, T. R. 129. 

It was urged also, as a fundamental objection to the plaintiff's docu- 
mentary title, '* that the bond of the executors, with two sureties, as r^ 
quired by law, had not, before the order of sale, been filed in the registry 
of the Probate Court for the county in which the lands in question lie ;" 
and, I think we might conclude from the evidence, that such security had 
not in point of fact been filed. Still, I am of opinion that the plaintiff, as 
a purchaser under the order in question, was not bound to look to tbis^ 
and that the order licensing the sale, and reciting the certificate of ^e 
Judge of Probate that security had been given as required by law, afford- 
ed him a legal protection against the consequences of error or falsehood 
in such certificate. Had a bond, perfectly in accordance with the statute, 
as respects form, but exhibiting sureties that were mere nun of s^raii^ 
existed, it could not be contended that therefore the deed would be in- 
valid. Neither would the fact of sufficiency of die personalty to pay ihs 
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debts, nor of sufficient real estate having been before sold, produce that 
legal consequence. As the Governor and Council, under the then law 
acted, in such cases, not merely ministerially, but exercised a discretion 
as to whether the circumstances of the estate were, or were not, such as 
rendered a sale of the real estate necessary, I should have thought, on 
general principles, apart from authorities, that the mere license to sell im- 
parted an absolute unqualified authority to sell, provided due notice of 
sale were given ; but I was gratified to find my opinion confirmed by a 
case decided in the Supreme Court of Massachusetts, when its state of 
legislation in the subject matter was analogous to our own, at the 
time of the sale in question. In that state, and at the time of the 
decision of the case referred to, jurisdiction in respect of the sale of real 
estate of deceased persons for payment of debts, was vested in the Court 
of Common Pleas, whilst here, at the time of the particular order, it was 
vested in the Lieutenant-Governor and the Council. The case to which 
I allude is Perkins v. Fairfield, 11 Mass. 227 ; and it will be found, as 
respects its equities, in favor of the heirs or creditors, much stronger than 
the one under our consideration. It is as follows : — 

'*In this case a title under a sale by administrators, by virtue of a license 
from the Court of Common Pleas, was holden good against the heirs of 
the intestate, although the license was granted upon a certificate from the 
Judge of Probate, not authorized by the circumstances of the case. 

The administrators gave no bond, according to the statute in such case 
provide'd. 

Bice, for the tenant, argued — ' It is agreed on the case that the estate 
was not insolvent, and the license for the sale was granted upon an erro- 
neous and unfounded certificate of the Judge of Probate. The sale un- 
der which the demandant claims was made after enough had been sold to 
satisfy all the claims on the estate, even including the charges of adminis- 
tration, for which the real estate was not liable. The statute authorizing 
the granting of licenses in such cases requires a bond to be given by the 
administrators, before the sale, and the demandant, claiming under the 
authority of the statute, should be holden to a strict conformity to its 
provision^.' 

Per curiam. ' The order of the Court of Common Pleas under which 
the administrators made the sale in this case, was a license to them to 
make sale of all the real estate of the intestate. That court had jurisdic- 
tion of the subject matter. If that jurisdiction was improvidently exer- 
cised, or in a manner not warranted by the evidence from the Probate 
Court, yet it is not to be corrected at the expense of the purchaser, who 
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has a right to rely upon the order of the court, as an authority emanating 
from a competent jurisdiction. It is too late to say that the neglect of 
requiring a bond from the administrators to account for the proceeds of 
the sale, is fatal to a title derived from their authority.' " 

The defendant's counsel also contended ** that his clients had been ad- 
versely in possession of the lands sought to be recovered for twenty years 
before action brought, and this nothwithstanding the assignment, real or 
pretended, valid or invalid, of these lands to the widow of John McDou" 
old, deceased, as dower." 

K the deed was invalid, this point would not be open for discussion, 
because in that case the defendants are in as heirs at law, or devisees, and 
plaintiff has no title ; but, assuming the legality of the sale and the legal 
sufficiency of the deed, then, obviously the circumstances of the case ex- 
cluded the idea of adverse possession. In that case the plaintiff was 
owner of the fee in the whole estate covered by the deed, and was, as 
such, bound to assign dower to the widow. He did, in point of fact, as- 
sign to her, as dower against common rights all the land lying south of the 
road. For the purpose of a decision in this case, and on the assumption 
of a valid deed, it is immaterial whether she was competent to assent to 
the assignment or not, because (ttlthough her consent was essential to its 
complete validity) it was, as regards the plaintiff, an act done in pursu- 
ance of a legal duty, and for the benefit of the widow, and though void- 
able, not void in point of law, nor avoided in point of fact. It is not 
at all inconsistent with this view, that, supposing her to have been, as 
probably she was, non cojnpos at the time of the assignment, that assign- 
ment was an act voidable by her, upon the recovery of her reason, or dur- 
ing her insanity, by a committee duly appointed for management of her 
person and estate, or by heirs or devisees shewing superior title. Until 
so avoided, it enured and operated for her benefit, and she had a life es- 
tate in the lands so assigned, and she was, in contemplation of law, in of 
the estate of her late husband, and from the time of his decease, and her 
seisin was a continuance of his seisin. — Parke, 266-7-8 ; Hily. c. 11, § 
25 ; Ibid. § 19, c. 12 ; c. 23, § 12 ; c. 12, § 31 and 33. 

During the existence of such particular estate there could be no adverse 
possession in respect of the lands in controversy.-— Angell on Lim. p. 
390, c. 30, § 8. 

We come back, then, to the question, * was the sale valid, and did the 
deed convey a title to the plaintiff in the lands in possession of the de- 
fendants ?' If this may be answered affirmatively, then, as the widow is 
dead, and there has been no adverse possession, the verdict should have 
been for the plaintiff. 
13 
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To a solution of this question the leading &ct8 of the case, and the 
dates of events and transactions, become important. 

Let me then briefly consider these. 

John McDonald^ the former owner, died in 1815, seised of the estate 
in question ; one of his sons was of legal age at the time of his father's 
death. On the 28th of April, 1821. an order of the governor atid coun- 
cil passed, reciting the report of commissioners shewing insolvency of the 
estate, also a certificate of the Judge of Probate of security having been 
given according to law, and thereupon licensing sale at public auction of 
the land in question, by the executors, giving at least thirty days notice 
of intended sale in the Halifax Gazette. This order would appear to have 
issued on the 2d May of the year above mentioned. Direct proof of pub- 
lication in the Gazette was not given, but it was not capable of being ad- 
^ duced from the proved impossibility of procuring files of that paper for 
the year 1821. There was some slight evidence of handbills having been 
seen, conveying notice of the sale ; and it is in proof that Mr, ArchihaJid^ 
then residing in Halifax, who had been entrusted by the executors witk 
the management of the business connected with the sale, had had the ad- 
vertisement published, and was paid for doing so ; that handbills, in a 
package, were forwarded to the executors at Pictou, by Mr. Archibald^ 
fh>m Halifax, or by Mr. Smith. The sale took place at Picteu, and con- 
-siderable publicity attended it, whilst several persons appeared as bidders, 
and Angus McDonald, one of the heirs at law of the form» owner, and 
then of age, was aware of the sale. The estate was knocked down and 
sold to the plaintiff for £296, whilst the real value of it at that time was 
estimated by many of the witnesses at a comparatively higher rate — one 
person having stated that he had eflered 17s. fid. an acre for each of the 
500 acres of which it was composed. There is no evidence of collusion 
between the executors and the purchaser, or of bad faith in the latter. 
Immediately after the sale plaintiff entered into possession of all that por- 
tion of the estate (the more valuable part of it) which lies north of a road 
that traverses it, and has, from that time up to the commencement of the 
action (comprising a period of thirty-five years, during a large portion of 
which all these defendants were of full age, aware of such his occupation, 
and yet never questioned his right) continued in the uninterrupted enjoy- 
ment of that portion of the property. The remaining part of the pur- 
chased estate plaintiff, in the course of the year 1821, assigned to the 
widow of John. McDonald, then being probably non dompo»^ by way of 
dower. Her life was, afterwards, an erratic one, but ^he and her sons, 
the defendants, having general knowledge of the assignlnent of dower, 
continued 'to t>ccupy the latter part of the premises thenc^or^ up. to the 
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time of her death, without having legally impugned that assignment. 
Now, in whatever light these defendants may hav6, during that period, 
regarded their interests in the property thus assigned to the widow, it is 
evident, and far from unimportant, that they have not, nor has either of 
them, in any manner disputed the plaintiff's right to that portion of th^ 
estate remaining in his possession, to which, as well as to the residue of it 
now sought to be recovered, he claimed title under and by viHiie of the 
very deed in question, ' 

Under these circumstances, and referring, still, to the question of the 
validity of the deed, I think that the jury were, in this cai^e, as mucl^ 
bound to find the regularity of the proceedings subsequent to the ordec, 
as a jury would be bound to find for a right of way that was supported 
by uncontradicted evidence of user, as such, by the party claiming it, for 
that period of time which, in the latter case, raises a presumption of the 
right. I do not say that, in either case, the judge ought to say to the 
jury you unust so presume, but I think that if they negatived the presump- 
tion, the court would not sustain their verdict. If I fouiid in the evidence 
anything that necessarily rebuts the presumption of * omnia rite acta' 19 
relation to notice of the intended sale, I should feel myself bound to ac- 
quiesce in the verdict ; but I cannot discover this. I can see nothing im- 
possiUe, or even improbable, in the supposition that the notice of sale 
was duly advertized in the Gazette, and duly published by handbills in 
Pictou. The order passed on the 28th April, :(vhich I find, by the alma- 
nac of the year, ito have been Saturday. It if not unlikely that Mr^ 
Archibald was made aware of this on tJiat very day, and th^n on th,e ^ext 
day dispatched to the executors at Pictou,, fty a private hand — more prob- 
ably than by the mail — '* the package*' testified to as containing the hand- 
bills, with instructions for their immediate posting up. Abundant tim^ 
existed for this. This done, all that remained to be done was publication 
for thirty days of the order in the Gazette. I assume then that Mr, Arch' 
ihdld received from the Secretary's ofiice the order on the 2d of Iji&y-^ 
Wednesday — and caii^ed it to be published on that day, and so on for tjhe 
period of thirty days, which, in the interval of thirty- two days ending oa 
the 2d June proximo, the day of sale, was perfectly practicably, T|us by? 
pothjesia, based on £eicts in proof, removes, I think, aU difficulties about 
^n impracticability of observance of the statutable requisitions. And it 
inu0t be bo^ne in n^ind that to impose on the plain tifi* at this distant p^ 
riod of time, and after his long and uninterrupted possession of a part of i^e 
estate, strictness of proof respecting the matters in question, would be;«s 
unreasonable as it would be, in my judgment at least, repugnant to the 
{t^incipiies of evi^e^ce, and of dangerous tendency as regards titles. 
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Ought not, then, the jury to have found in favor of the deed ? I am of 
opinion that they ought ; and the following case, drawn from the reports 
of the United States courts, which are more likely than any other to fur- 
nish authorities on questions arising out of our own legislation, often 
framed, in common with theirs, on the same old colonial model, adds con- 
firmation to that opinion. That case is as follows : — 

** Gray v. Gabdner, 3 Mass. 399. — Wnt of entry for disseisin in the 
post — After twenty years' acquiescence by the heirs of an intestate in the 
possession of the real estate of their ancestor, holden under a sale by the 
administrator, the court will presume that the administrator took the oath, 
and posted the notifications according to law previous to the sale ; evi- 
dence being given of the license to sell, and of the actual sale at auction. 

By the Court. On the evidence produced in the trial of this action, 
the jury were directed that they might lawfully presume that the admin- 
istrators had in fact published the advertisements, and taken the oath re- 
quired by the statute previous to the sale. The length of time after the 
sale, before thcf legality of it was questioned ; the acquiescence of all the 
heirs except the demandant ; the evidence of the publicity and fairness 
of the sale ; together with the license to sell which was produced, are 
strong circumstances to show that all the proceedings were regular, and 
duly authorized. And when it is further considered that at the time of 
the sale the statute describing the manner of perpetuating evidence of 
sales of this nature had not passed ; that the transaction took place more 
than twenty years since, and that the probate records are now incom- 
plete, the court are satisfied that the Judge's direction to the jury was cor- 
rect, and that the jury made a fair and legal presumption. And as before 
the statute last referred to there was no mode established for perpetuating 
the evidence of sales of land under a license of court (the Supreme Judici- 
al Court) if presumptions under these circumstances are not to be allowed, 
the title to many estates holden under sales by license will be shaken, if 
not defeated. And these presumptions are not stronger than the com- 
mon case in the English books of presuming a grant after twenty years 
imdisputed possession. 

The Judge t^ld the jury also that the recitals in the deed of the post- 
ing of the advertisements required by law (in connexion with the other 
circumstances), afford a presumptive proof that the vendue pursuant to 
which the deed had been made by the administratrix had been regularly 
notified and conducted." 

I consider then, that in this particular case, uncontradicted facts are in 
proof, strong enough to have warranted the jury in drawing a presumption 
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in favor of the title, and that, not having done so, the rule to set aside 
their verdict should be made absolute. 
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When a vessel was chartered from Halifax to Montreal there to discharge the cargo 
laden on board and to load a return cargo, and thence to proceed to St. John, New- 
fonndland, or to Halifax, at the option of the charterers, — if ordered to St. John, New- 
. fonndland, then at said port to discharge cargo and load a return cargo of dry fish in 
hulk for Halifax, and on final delivery of return cargo at Halifax to end the voyage, 
the charterers to pay on the return of the said vessel to Halifax the sum of Is. 4d. per 
net owt. for sugar to Montreal; 2s. per barrel for flour to Hali£ix or St. John, and 
fh)m the latter port 9d. per qtl. for fish to Halifax, and the vessel was lost after leav- 
ing St John, Newfoimdland,^or Halifisix ; — held that it was an entire voyage, and the 
charterer was not ^ititled to recover. Wilkins, /., dissenting. 

This was a special case submitted for the determination of the Court. 
The case was as follows, viz. : 

'* This action is brought to recover ftrom the defendants the sum of which 

the plamtiff claims trom. defendants under a charter party of which the following is a 
copy, which was executed by the said parties, on the 8th September, A. D. 1856." 

This agreement of charter party, made the 8th day of September, 1866, between 
Martin Levatte, master and agent of the Brigantine **Clyde" of Hali&x, of the bur- 
'then of 101 tons or thereabouts, of the one part, and Salter 4r Twinint/f of Halifax, 
N. S., merchants, of the other part, — 

Witne$9eth : That the said Martin Levatte, for the consideration hereinafter men- 
tioned, hath letten and doth hereby let to freight to the said Salter 4* T wining ^ and 
they do hereby hire the said brigantine *'CIyde" and her appurtenances for the fol- 
lowing voyage, viz. : — From Halifax to Montreal, there to discharge the cargo 
laden on board and to load a return cargo, and thence to proceed to St. Johns, New- 
foundland, or to Halifax, at the option of the charterers. If ordered to St Johns, 
Newfoundland, then at said port to discharge cargo and load a return cargo of dry 
fish in bulk for Halifax, and on final delivery of return cargo at Halifax to end the 
voyage. All possible despatch to be aiforded for loading and unloading return cargo 
at all ports. And the said Levatte doth hereby covenant with the said Salter and 
Twining, that the vessel now is and' shall be at all times during the said voyage, 
tight, staunch, strong, well found and fitted, and in every respect seaworthy, the dan- 
gers of the seas excepted, and shall take on board, as well on as under deck, at any of 
the said ports during the said voyage, all such lawful merchandize as th^ or their 
agents shall require (not exceeding what she can reasonably stow and carry). 
Whereof, and of the due performance, by the said brigantine **Clyde," of the said 
voyage, the said Salter 4* Twining agree to pay to him on the return of the said ves- 
sel to Halifax the sum of one shilling and four-pence for sugar, with other goods in 
the same proportion, on the cargo to Montreal; two shillings per barrel for flour 
thence either to Hali&x or St. Johns, and from the latter port nine-pence per quintal 
for fish to Halifax, — sufi&cient sum for disbursement to be ftimished aboard. And for 
the faithful performance of this agreement, the said parties bind themselves to the 
other in the sum of one hundred pounds, to be taken as liquidated damages. In 
witness whereof the said parties have hereto subscribed their names at Halifiix, Nova 
Scotia, the day and year first above written. 

Martin Levatte, 
Salter & Twining* 
JVitnets : James Au^en. 



388 LEVATTE v. SALTER & TWINING. 



** Under this charter party the plaintiff took on board a cargo of sugar and other 
articles at Hali&z, and proceeded therewith from thenoe to Montreal, and deliyered 
the same to the agents of the defendants, Messrs, J^oad 4r Brothers. After the arri- 
val of the ** Clyde*' and delivery of the cargo at Montreal, it was agreed between the 
plaintiff and the defendants, that the plaintiff should deliver the cargo of flour to 
be taken on board in Canada under the said charter party, at Hi^rbour Grace, New- 
foundland, instead of St. Johns, Newfoundland, and thereupon the following indorse- 
ment was made on the charter party *' : — 

Montreal, October 8, 1866. 

It is this day mutually agreed upon between Martin Levatte^ master and agent of 
the within brigantine "Clyde,'' that, in consideration of the sum of fifteen pounds, 
to be paid M. Levatte by the charterers, said LevaUe agrees to proceed fron this por^ 
to Harbour Grace, Newfbundland, with cargo, part of which is to be pat on board 
here, remainder at Quebec. M, Levatte also further agrees to load his return cargo 
for Halifax either at Harbour Grace or St. Johns as may be most convenient to the 
charterers, the latter binding themselves to pay inward pilotage into St Johns, and 
also the light dues should such be exacted, in addition to the previous payment thereof 
at Harbour Grace. It is also further understood and agreed upon tliat the contents 
of the cargo to Harbour Grace shall be estimated to be eleven hundred barrels. 

Witness, ' Salter & Twikino. 

<< The plaintiff received the following sums of money fh>m the defendants : 

At Quebec £24 6 

At Montreal 66 12 6 

£90 17 6 

Equal in Nova Scotia currency to £98 11 11 

** The plaintiff afterwards took a cargo of flour on board in Montreal and Quebec 
and proceeded therewith and delivere^l the same to the defendants' agents at Harbour 
Grace, and afterwards proceeded from thence to St Johns and received on board a 
cargo of dry fish in bulk for Halifax, and sailed from thence for Halifftx on the 
day of 

** After the * Clyde ' sailed from St John's for Halifax she was abandoned at sea 
with her cargo on board, and never returned to HaliDckx. The captain and crew were 
taken off the wreck and carried into New York. 

** Before the * Clyde * left Newfoundland, the plaintiff received from the defendants' 
iigents at Harbour Grace and St John's £64 9s. 8d., equal to the sum of £67 14b. 2d. 
N. S. currency. 

*< The plaintiff claias the sum of £ as freight under the said char]ter party 

beyond the said sums of money advanced by the defendants. 

** The defidndants allege that no freight was earned under the said charter party, 
the * Clyde ' not having returned to Halifax, and claim to be repaid the money ad- 
vanced by them to the plaintiff say £ being the amount paid as aforesaid. 

<* If the Court shall be of opinion un^er the facts above stated, that the plaintiff is 
entitled to receive freight under the said charter, then judgment to be entered for the 
plaintiff for £ and coats of suit, ^ut if they shall be of opinion that he is 

not entitled to recover, then judgment to be entered fbr the defendants finr £ 
and costs of suit 



J, W, Ritchie, The question raised by this case is, \¥li6ther anything 
is payable under a charter party in which, though there are several voy- 



LEVATTE V. SALTER & TWINING. ^89 



ages mentioned, yet the freight is made payable at a place before arriving 
at which the vessel is lost. We admit that if this was a round voyage^ 
and the voyage was not completed, that then no freight would be payable ; 
but Courts lean towards dividing voyages even when they are not so dis^ 
tinct as this appears to be. There was a different sum specified for the 
freight of the various articles to the different places. There was a change 
in the route mentioned in the charter party. Instead of going from 
Montreal to St. Johns or Halifax, she proceeded to Quebec and thence to 
Harbour Grace. It had none of the properties of a round voyage, which 
is s^ voyage under an established course of trade, where the final return 
for che cargo shipped is to be made. — 3 Kent. Com. 229 ; Lewis on Char. 
Part. 149 ; 5 Mass. R. 254; 13 Mass. 76; 2 Chitt. R. 656—673 ; 15 
Mass. 178; 2 Johnst. R. 336; Sid. 236. 

W. Twining, The terms of the charter party are explicit, and makes 
this one entire voyage, and there is nothing to take this case out of the 
^neral rule. The terms of payment were merely for the purpose of 
showing in what manner the calculation of the freight was to be made. — 
Add. 680 ; 1 Camp. 85 ; Abbott on Ship. 420. The voyage to Harbour 
Grace was on the route, and was an alteration for which the plaintiff 
received £15 extra, and was not a distinct voyage, but merely an altera- 
tion in that which he was performing. Such an alteration will not affect 
the original contract. — Add. on Contr. 185; 2 Br & Aid. 17; 2 Chitt. 
616; 10 East. 526; Abbott on Ship. 41 7i As to return by master of 
amount received and expended by him, — ^vid. : 4 B. ds Aid. 582 ; 1 M. 
and Gr. 407 ; 8 East. 432. 

J. W, Ritchie, The change in the voyage makes the case different 
from any other. Here the continuity of the voyage has been broken. 
The payments explain the contract and show that it was intended theto 
should be distinct voyages. 

Bliss, J, This was a special case submitted to the court, and was ar- 
gued before my brothers Desharres and Wilkins and myself, during the 
last term. 

The charter party, upon the construction of which the question bef(»e 
us altogether depends, is fully set out in the case. 

The counsel for the plaintiff has contended that two distinct and sepa- 
rate voyages were contemplated by the charter party — one outward voyage 
to Montreal, and thence to St. John's, Newfoundland, and a return or 
homeward voyage from that place to Halifax ; and that the loss of the 
vessel during the latter voyage cannot defeat the claim for freight on tibe 
outward voyage, which has been perfontfed. 
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The case of Muckrell v. Simond^ 2 Chitty Rep. 666, cited in support 
of this position is undoubtedly a strong one in his favor. There the char- 
ter party was for "a voyage from London to Plymouth, the island of Gra- 
nada, and from thence back to London." It is also spoken of as the 
voyage in the singular, though immediately following it in one passage the 
expression of ^^ such outward and homeward voyage*' is used in reference 
to it. 

Lord Mansfield, in his judgment, according to the report of it in Abbott 
on Shipping, 465, appears to have given some weight to this, for he says, 
*'*' here the outward and homeward voyage are so called in the charter par- 
ty." Yet, I confess, that though the use of this particidar expression 
may have strengthened, as no doubt it did, the view which Lord Mansfield 
took of that charter party, I should have thought that, upon his own rea- 
soning, he would have come to the same conclusion if these words had not 
been found in it. His judgment appears to be founded on this, that when 
the outward voyage was merely in ballast, so that the whole freight arises 
from the homeward voyage alone, then both are to be considered as one 
entire voyage ; but when the vessel on the outward voyage carries a cargo 
for the freighter, and is thus a beneficial one for him, producing a profit, 
freight is due for that, though the return voyage should not be performed. 
But not only is Lord Mansfield thus reported to have laid much stress oi^ 
the circumstance that the charter party itself speaks of an outward and 
homeward voyage as distinct from each other, but I find that the import^ 
ance of this circumstance in that case is referred to in another, as having 
great effect in the decision that was then arrived at. 

In Gibbon v. MendeZy 2 B. & Aid. 24, Bailey, J., gives this explana- 
tion of that judgment. He says : '* In Muckrell v. Simond the court 
thought that though the charter party defectively stated the intention of 
the parties, still that upon the whole an intention to pay freight for the 
outward voyage was to be collected. There two distinct voyages, the out- 
ward and the homeward, were expressly described, and it was holden that 
freight pro rata was payable for the voyage out." It would therefore ap- 
pear from this, that it was upon the express introduction of these words 
in the charter party that that decision entirely turned. Now in the char- 
ter party before us there is no such expression to indicate that the parties 
contemplated a distinct outward and homeward voyage. It is invariably 
spoken of as " the voyage," and when describing it from port to port the 
charter party goes on to say that the vessel shall ^^ load a return cargo for 
Halifax, and, on final delivery of that cargo at Halifax, to end the voyage. 
We must therefore find something else in the charter party which suffi- 
ciently indicates that to have been in the contemplation of the parties be- 
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fore we can hold that instead of one whole round voyage two distinct 
voyages were here intended. 

Now, the greatest difficulty which appears to me to lie in the plaintiff's 
way of so considering it, as to entitle him to recover for the outward 
freight, is that by the express terms of the charter party the freighters 
*' agree to pay to the plaintiff the stipulated freight to Montreal, to St. 
John's, and to Halifax, on the return of the said vessel to Halifax,*' and 
that event has never taken place in consequence of the loss of the vessel 
on her way thither from Newfoundland. 

In the above case of Much- ell v. Simond, there was, U is true, almost 
the same agreement for the payment of the freight of the vessel. It was 
to be " paid one-third on her report inwards at the custom house, London 
(where she never arrived), and two-thirds in two calendar months after." 
Whether this part of the case was noticed by the Court, or what construc- 
tion or effect was given to it, does not appear in the brief and probably 
incomplete statement of Lord Mansfield^s judgment which the reports 
furnish. But there are a variety of other authorities upon this particular 
point which I consider to be conclusive. 

In Gibbon v. Mendez, just mentioned, the charter party stipulated that 
the ship should receive a cargo in London, and proceed to such places as 
the freigh^r should direct, and there unload and reload, and return to 
London. The freighter covenanted to pay for the use of the ship twenty- 
three shillings per ton per month, for six months at least, from 4th Octo- 
ber, 1817, and so in proportion for any less time than a whole month ; 
and at the like rate for all such further time as the ship might be kept in 
the service of the freighter, and until her final discharge in the port of 
London, or up to the day of her being lost, captured, or last seen, to be 
paid to the commander of the ship in cash, in manner following, that is 
to say, — so much as might be earned at the time of the arrival of the ship 
at her first destined port abroad, to be paid within ten days after her ar- 
rival at such port ; and at the expiration of every calendar month, after 
that period, the freight then due was to be paid up from time to time dur- 
ing the continuance of the ship in the service of the freighter ; the resi- 
due of freight that might be due on the final discharge of the ship to be 
pai.l on the day of her discharge. The ship sailed for the Island of St. 
Bartholomew, but was lost before she reached it, and was last seen on the 
0th December. The action was brought to recover the freight up to that 
day. But it was held that it could not be recovered ; that the whole con- 
stituted one entire covenant for the payment of freight, which was made 
to depend on the arrival of the ship at her outward port ; and as that 
contingency had never happened, no freight had become due. 
13 
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Smith V. Willson, 8 East. 438, was decided upon the same principle, 
that " as the ship had never arrived at her destined port, the freight 
«€laimed never became demandable by law.'* 

In Crozier v. Smith, 1 M. & Gr., 407. The charter party stipulated 
that the vessel should ship goods for Kingston, or any other port in Ja- 
maica, there discharge, and receive a cargo from thence, or from some port 
-on the Spanish Main, and then proceed to a port in the United Kingdom, 
and there deliver the cargo, on being paid freight £250 in ten days after 
sailing from Gravesend, and £750 more in two months after a rightful 
delivery of the homeward cargo at her port of discharge, provided she 
should be required to go to one port only in Jamaica, and £25 more should 
she be required to go to two or more ports ; and in case the vessel should 
be ordered to the Spanish Main, £4 sterling, a day, was to be paid for 
every day after the 25th, from her arrival at Jamaica, The vessel was or- 
dered to the Spanish Main, and the action was brought to recover the £4 
per day for the period of this detention. The plea to this stated that the 
'essel never delivered her homeward cargo at any port of discharge in the 
Jnited Kingdom. To this plea there was a demurrer, and it was held 
that the £4 per day was not payable until the two months after the deliv- 
ery of the homeward cargo. 

Tindaly C. J., it is true, says that the charter party contemplates 
two voyages, an outward and a homeward one ;" and it will be observed 
that it expressly distinguishes the two cargoes by the terms " outward 
and homeward cargo," which, of itself, goes far to the distinction of the 
two voyages, and he adds that the voyage to the Spanish Main was only 
a part of the homeward voyage ; but it seems clear from his subsequent 
remarks that he considered it on the same footing with the £750, which 
was by the charter party only payable on the contingency of the ship's 
arrival as therein specified, and therefore was not recoverable. Aiid 
CoUman, J., expressly says — '* It seems to me, that with the excep- 
tion of the £250 to be paid in ten days after sailing from Gravesend, 
the intention of the parties was that the whole o( the freight should be 
payable only on the arrival of the vessel at the last port of discharge, in 
^conformity with the general rule of law with respect to the payment of 
freights." So Erskine^ J., says — "It seems to me that the fair construc- 
ition of the charter party is, that the whole freight was to be paid on the 
rsafe ?irriyal of the ship at her ultimate port of discharge." Maule^ J., 
.observes, thgi^t contracts like this are to be construed according to the in- 
tention of the parties as it is to be gathered from the language they have 
employed. The cases cited all go to support the proposition that freight 
is not payable un-til -the arrival of the ship at her port of discharge, unless 
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the contrary be expressed. Freight is generally payable only on the ar- 
rival of the vessel, when the merchant receives the goods on which it is 
charged ; and the presumption is, should there be any doubt as to the 
time of payment, that it is not to be paid until that event. And he re-^ 
marks there — " The period at which the freight is to be paid under their 
charter party appears to me to be free from doubt." 

Equally free from doubt it appears to me to be also in the present case. 
Indeed I do not know how language can be more clear and explicit. 
These are the terms : — ** In consideration of the due performance by the 
said brigantine of the said voyage, the said defendants agree to pay to the 
plaintiff, on the return of the said vessel to Halifax^ the sum of one-and- 
fourpence per nett cwt. of sugar, with other goods in proportion, on the 
cargo to Montreal ; two shillings per barrel for flour thence either to Hal- 
ifax or St. John's ; and from the latter port ninepence per quintal for fish 
to Halifax — sufficient sum for disbursement to be furnished abroad." So 
that the freight all round, to and from each place named in the voyage, 
both outward and homeward, is expressly made payable on the return of 
the vessel to Halifax ; and where the time of payment is thus clearly and 
unambiguously prescribed in the contract, it seems to be impossible to see 
that a different intention can be collected from the charter party, in viola- 
tion of this express agreement. Instead of construing the charter party, 
it would be annulling it, and making a new and different contract between 
the parties. I will mention one other case which seems in all respects 
very like the case before us. Byrne et. aL v. Patterson, Abbot, 466. The 
charter party was for a voyage from Liverpool to the Island of Madeira, 
from thence to the Island of Barbadoes, and from thence back to Liver- 
pool. The freight for six months certain, at £136 10s. per month, was 
to be paid as follows : — £136 10s. to be advanced before sailing from Liv- 
erpool, and what cash might be required for the vessel's disbursements 
and port charges at Madeira and Barbadoes to be paid in part of the said 
freight ; the remainder of the freight to become due and to be paid on the 
final discharge of the vessel at Liverpool. The period of computation for 
payment of freight commenced on the 7th August. On the 19th of Au- 
gust the ship sailed for Madeira freighted with goods, and arrived there 
19th September, discharged her cargo on the 4th October, took on board 
other goods and sailed on the 9th October for Barbadoes, but was cap- 
tured on her way thither on the 10th November. The freighters had paid 
£135, part of the freight for the first month, and also the port charges 
and disbursements for the ship at Madeira. The defendant now claimed 
further freight from 7th September to the day of the ship's capture, or to 
the day when she had completed the delivery at Madeira, on freight for the 
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goods delivered there at the usual rate of conveyance, allowing the £135. 
But the Court held that he had no claim whatever ; that by the terms of 
the contract the freight is to become due at Liverpool, and therefore it 
cannot be claimed before." 

The decision of this case was, therefore, that the plaintiff could not re- 
cover the balance of freight for the outward voyage, though that had been 
completed, her cargo delivered, and, therefore, the freight in respect of it 
had been earned. These authorities, the last more especially, appear to 
me conclusive on the point now before us. 

Several American cases have been cited by the plaintiff's counsel : of 
these that of Coffin v. Storer, 5 Mass. Rep. 252, rather supports the view 
which I have already expressed. 

In Brown v. Hunt, 11 Mass. Rep. 45, and in Locke v. Swan, 13 Mass. 
Rep. 76, the charter parties differed a good deal from the present, for they 
appear to have placed the vessel under the whole entire control of the 
hirer for the time specified, who contracted for her delivery up to the 
owner on the completion of her homeward voyage, the dangers of the seas 
excepted, at a certain price per month, payable on her return to her home- 
ward port. And this seems to have been the ground on which the out- 
ward and homeward voyages were considered to be distinct, and the right 
to recover the freight to have accrued though the vessel never returned. 
In the former of these cases the Court said, " the hirer is prevented from 
performing his contract to return the vessel to the owner, and the same 
event which excuses him in this particular, determines the time when the 
freight money becomes payable, which had been before earned and become 
due." These cases may therefore be considered as distinguishable from 
those of the English courts ; but at all events we must follow and be 
bound by the latter. There are other American cases, however, which 
are quite in conformity with these. Thus in Blanchard v. Buckman, 1 
Greenl. Rep. 1, — where the vessel was chartered for a voyage from Port- 
land to sea, and to take a cargo from on board the British brig Fountain, 
and proceed with the same to a port or ports in the West Indies, and 
from thence to Portland, where she was to be discharged, the dangers of 
the seas excepted, at so much per ton per month, payable in thirty days 
after her return to Portland, it was held that the voyage out and home 
was one entire voyage, and the vessel never having returned to Portland 
no freight was due. 

I do not consider the additional agreement entered into between the 
parties at Montreal, as set out in the case, to affect the construction of the 
charter party, or the decision upon it at which I have arrived. That 
agreement amounts only to a substitution of Harbor Grace as the port to 
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which the vessel was to sail from Montreal, instead of St. John's, as was 
specified in the charter party ; and the bills of lading for the cargo were 
expressly to be signed by the master without prejudice to the charter 
party. 

At the argument before us some question was raised as to the right of 
the defendants to recover back the advances paid by them to the plaintiff 
in Canada and Newfoundland, upon which the case of Mansfield^ et, al, v. 
Maitland, 4 B. & A. 582, was relied on by the defendants. But on re- 
ferring to the special case, that question does not appear to have been 
submitted to our judgment. The only question of this kind there raised 
is as to the sum of £29 9s. 5d. which was advanced in New York to the 
defendant, where he and his crew are stated to have been carried after 
they were taken from the wreck of the vessel. The right of the defend- 
ants to recover back this sum which was clearly a loan, and not a pay- 
ment on account of freight, follows as a necessary consequence from the 
judgment which I have expressed upon the main question, and, indeed, is 
so considered in the case submitted to us ; and for that sum I am of 
opinion that the defendants are entitled to judgment. 

In a case like this, which it must be admitted is not without its diffi- 
culties, and in which, therefore, I cannot but feel that my own opinion 
may be erroneous, particularly as I know it to be opposed to that of one 
of my brothers, I regret that the argument should not have taken place 
before the full Bench. It will now be decided by two only of the Judges, 
constituting a minority of the whole Court, when, perhaps, if it had been 
heard by all, a different result would have been the case. It would on 
this account have been more satisfactory to me if the proposal, which was 
made to have this case argued once before all the Judges, had been ac- 
ceeded to. But as the counsel of both parties have declined this, I have 
only now to state my own views, and the conclusion at which I have ar- 
rived, that the defendants are entitled to the judgment of the Court for 
the amount which I have mentioned. 

Desbarres, J. I have looked into the authorities cited in this case 
both English and American, and I have come to the conclusion' that this 
was an entire voyage. It was the intention of the parties, when the 
agreement was made, that it should be one voyage. The rates fixed upon 
were to be paid here, when that voyage had terminated. 

WiLKiNS, J. After a careful examination of the authorities cited at 
the argument of this case, I have come to the conclusion that the contract 
refers to a series of distinct voyages, on all of which, excepting the last, 
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on which the vessel was wrecked, freight was, or might be assumed to 
have been earned, and was designed to be paid ; and that, although the 
charter party in terms speaks of but one 'voyage, and although the hire 
relatively to the quantities • • weights of theS'arious articles which formed 
the cargoes is, in terms, made payable in an event which has not hap- 
pened, still, according to the true meaning of the contract, the language 
of the defendant's covenant, stipulating that they will pay the hire " on 
return of the vessel to Halifax," must be taken to have been used, not 
with the intention of making the particular event a condition precedent 
to the plaintiff's right to recover, but as meant merely to fix the time of 
payment. 

Such an interpretation of the contract is most agreeable to natural 
equity, because the freight on what I have assumed to be independent 
voyages has actually been earned by the ship, in respect of the convey- 
ance in her of the different cargoes to their respective ports of destination, 
as in the case specified. 

I am not unmindful that it is my duty to expound, and not to make, a 
contract ; and that, whatever the law might imply in the absence of an 
express agreement, I am bound to construe the language of the parties 
according to their intentions gathered from that language, interpreted in 
the light of judicial precedents. But these last, as I understand them, 
support the view that I have taken of this particular case. It leaves 
intact the principles deduced from the cases by Mr, Addison^ who says : 
" in all cases of doubtful construction, freight is not held to be due until 
earned by due performance of the work for which it is to be paid ;" and 
again, " where the charter parly merely amounts to a contract to convey 
goods to a particular destination, the fulfilment of the contract is a con- 
ditin precedent." Had the adventure contemplated by the parties, 
though made up of several voyages, pointed to one final destination, 
designed to complete that adventure, and yield its fruits, then, however 
honest and earnest the endeavors of the plaintiff may have been to per- 
form his contract, the freight could nt be held to be earned until the ship 
arrived at that ultimate destination, — for such would not merely have 
been the understanding of the parties, but it would have been a contract 
founded in reason and convenience. This last mentioned feature marks 
the case of Smith v. Wilson (8 East. R. 437), in which no freight was 
earned, and in which it was held that the freight qua freight was only 
covenanted to be paid by the freighter on the arrival and discharge of the 
ship at her destined port in Great Britain, and that, therefore, such arri- 
val and discharge constituted conditions precedent to the owner's right to 
recover. This case was cited by Mr. Ttvining, but, though the language 
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of the charter party in it is, in some respects, like that in this case, it is 
distinguishable from the latter in two important particulars : first, that in 
the former, freight ex nomine^ in its strict sense, was sought to be reco- 
vered ; and, secondly, that in it the ship performed no voyage, and con- 
sequently earned no freight. So, in the old case of Cooke v. Jenyns, 
(7 T. R. 881,) the voyage, on which the question of right to recover freight 
pro rata arose, was never performed, and therefore the freight was never 
earned. In Scott v. Lihhy (2 Johns. 336), the freight was held not re- 
coverable, because the vessel, being chartered from New York to St. 
Domingo, and back again to New York, and an entire sum agreed to be 
paid for the whole voyage in ten days after the arrival of the ship at New 
York, returned to that port without having entered the port of St. Do- 
mingo, in consequence of a blockade, and therefore never performed the 
outward voyage, which formed the first subject matter of the contract. 
Such, too, is the principle involved in the decision of Crozier v. Smithy 
(1 M. & G. 407). 

These cases establish negatively that freight is not recoverable in 
respect of a contemplated voyage not performed, where the payment of it 
is made to depend on the actual event of such performance. But it has 
been strongly urged by defendants' counsel that, by the express language 
of the policy, the freight or hire was made payable ** on the return of the 
vessel to Halifax." It does not say, '* and on the discharge of her cargo 
there," as in Crozier v. Smith ; nor that " the freight was to become due 
on her arrival at the last port of destination," as in the old case of Byrne et, 
al, V. Patterson, cited by Abbot . The language used in this charter party 
is, indeed, not at all stronger, in the respect under consideration, than that 
which occurs in Muckrell v. Simond et, al. (2 Ct. Rep. 666), where -the 
hire held to be payable in respect of the outward voyage alone, which 
was completed, was made, by the terms of the contract, to depend on the 
reporting of the ship inwards at the custom house in her final port of 
destination ; nor stronger than that which distinguishes the American 
case of Locke v. Swan (13 Mass. 76), where the freight, held recoverable 
in respect of the outward voyage, was by the contract made payable in 
thirty days after the return of the ship to Boston, to which, in fact, in 
consequence of capture, she never returned. Such, also, precisely was 
the provision respecting payment of freight in Brown v. Hunt et. al.^ 
(11 Mass. 47), in both of which cases the Court decided that the phrases 
so used relatively to the freight, merely limited the time of payment of it, 
and did not operate as conditions precedent. 

Mr. Twining also contended that the adventure contemplated must be 
regarded as one voyage, and not as several distinct voyages. The very 
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first case that led me to doubt the correctness of this view of the learned 
counsel was the very last one cited by himself. I allude to Crazier v. 
Smith, to which I have already adverted. The language of the policy in 
that case, so far as it respects the circumstances and order of the contem- 
plated voyages, is, " that the vessel should ship goods for Kingston, or 
any other port in Jamaica, and, having discharged the same, should receive 
on board a cargo from thence, or from some port on the Spanish Main, if 
required, and deliver the same at a port in the United Kingdom ;" and 
this language is not distinguishable from that which is used in this par- 
ticular case, — and it might with as much reason have been urged in the 
former that but one voyage was contemplated, as the same argument has 
been used in the latter; and yet Ch.-Justice Tindall regarded the former 
as indisputably a case where an outward voyage and a homeward voyage, 
as distinct from each other, were understood by the contracting parties. 
Even in the old case of Muckrell v. Simon d e^ a?., the phrase on which 
Lord Mansfield principally founded his judgment was " outward voyage " 
— not voyages, in the plural number, though he construed it in a plural 
sense. This is, at least, an authority that relieves us from the necessity 
of adhering to the strictness of the singular number, as it is contended 
we ought to do in this particular case. In Locke v. Swann, the charter 
party was for a voyage from Boston to the coast of Africa, and back to 
the United States, where the ship was to be discharged, at a certain rate 
per month, and at that rate for such less time as the vessel should be con- 
tinued in the particular service. She touched and traded at several 
places on the coast, and in returning to Boston was captured. It was 
held that hire was due from the inception of the voyage until the expira- 
tion of half the time spent at the last place visited by her on the coast 
for the purpose of trade. The Court thought that by the marine law the 
contract was divisible into two voyages, in respect of the earnings of the 
hirer, the first voyage being considered to end at Prince's Island, where 
the vessel took in the last cargo and departed homewards. In accordance 
with this case is the decision of the Supreme Court of Massachusetts in 
Brown v. Hunt et, al., where the hire of the vessel was for a certain price 
per ton on a voj^age from Boston to Savannah, thence to the West Indies, 
and back to a port in the United States, and thence to Boston. Th'e 
vessel, having performed the first voyage, was captured on her return to 
Boston, and the hire was held to be due to her discharge of her cargo at 
the port from which she last sailed. This was considered by the Court 
as a marine adventure consisting of several distinct voyages, in each of 
which freight was earned ; and it was said that expressions must be very 
strong that would avoid presumptions thence arising, that the owner was 
to be paid in respect of the voyages that had been performed. 
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On the points in controYersy in this case I have not perceived any 
discrepancy between the English and the United States decisions ; and 
on the combined authority of both I think that the plaintiff is entitled, 
under this charter party, to recover freight on all the goods carried by the 
ship for the defendants, as stated in the special case, previously to the 
time of the departure of the Clyde from St. John's, Newfoundland, on 
that last voyage, in the cause of which she perished at sea. 
15 
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WALSH V. HART. 

Where the attorney of the asagnor was the assignee held that action might be main- 
tained in Uie name of the assignor. 
The assignee may bring suit in the name of the assignor. 

This was an action brought by plaintiff against defendant for goods 
sold and delivered. It appeared that previous to action brought the ac- 
counts of the plaintiff were assigned to P. Lynchy Esq.^ the attorney in 
this action, for the benefit of his creditors. At the trial defendant's 
counsel moved for a nonsuit, on the ground that plaintiff could not main- 
tain this action. Verdict for plaintiff, subject to the opinion of the 
court. 

The Attorney Oeneral and J. W. Johnsioriy Jr,^ cited Vict. c. 23, § 48. 

Hallibtjbton, C. J. The statute never intended to l^e away the 
right of the assignor to sue with the consent of the assignee. 

Bliss, J. The attorney of the plaintiff is the assignee, and it is a fair 
inference that the assignment has been satisfied. The legislature never 
meant to take away the right of the assignee to sue in the name of the 
assignor. 

The other Judges concurring, the judgment was ordered to be entered 
for the plaintiff. 
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DELANEY v. HALL. 

■ A promissory note made in this ProTince, and payable in St John, N. B., is a 
fordgnbilL 

When the notice of dishonor does not state that a fordgn bill has been protested, 
the indorser will not be liable. 

This was an action on a note of hand made by A. B, Kidd in this 
Province, to defendant also in this Province, but made payable at the 
office of T. W. Daniel Hoy, at St. John, New Brunswick. It was en- 
dorsed by the defendant to Ddaney. The defendant pleaded no notice 
of dishonor. Verdict was taken for the plaintiff, subject to the opinion 
of the court. 

e7. B, Smith for defendant. This was a foreign bill, and there was no 
statement in the notice of dishonor of its having been protested for non- 
payment. By E. Stat. cap. 81, the damages and interest are to be calcu- 
lated from the date of the protest. King v. Walker, 1 W. Black, 286 ; 

2 B. & Ad. 478 ; Story on Bills of Exchange, 28, 195, 299 ; 2 T. E. 713 ; 

3 Campb. 334 ; 5 T. E. 239 ; Dougl. 683 n (n) ; 2 Beav. 283 ; 6 Moore, 
321 ; 7 East. 359. 

McCuUy for plaintiff. The plea does not state that there was no pro- 
test, but that there was no notice of dishonor. This was not a foreign 
bill of exchange, but a note of hand made between two persons in this 
Province, and payable in New Brunswick. — 2 B. & Ad. 478 ; 4 Esp. 48 ; 
Story on Bills, § 2. 

SUas Morse. If the notice be not sufficient it is sufficient to sustain 
the plea. The notice must show that the bill has been protested. Fcnr- 
merly it was necessary that a copy of the protest should be sent, but that 
is not so now, yet the fact must be stated. — 4 Ad. & EH. 870 ; Smith 
Merc. Law, 327 ; 1 Q. B. 43. C. A. V. 

HjLixiBTJBTON, C. J. The plea states that no due notice of dishonor 
has been given. A due notice includes the statement of a protest having 
been made. No such notice having been given, I think the indorser is 
not liable. 

Bliss, J. The case of 1 Q. B. 43, meets this 

case. This was a foreign bill, and a protest was therefore necessary. 
The case of 4 Ad. & EIL 470, shows that a copy 

of the protest need not be sent ; but the indorser is still entitled to a no- 
tice of the protest, which in this case he did not get. The plaintiff can- 
not therefore recover. 

The other Judges concurr^g, judgment of nonsuit was ordered to be 
entered. 
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TOBtN V. DUNN. 

Whtte ft notitiB foir tlw examination of » wkirtss de btne e#M at 7 o^olodb ^. it., was 
left at office of opposite attorney shortly after 4 o'clock in the afternoon of t&ifrpntiM 

n, it was held sufficient, 
^hen no replication had been put in to a plea of set-off, aaid <6]ie hid been teildeMd 
at the trial, held that Judge ought to have receiyed it 
Query. If ft x^ioationisneototeary tosiieha |>I^? 

This WAd ftA ftdtioh <^ a hote, and for wo^k and labor, lliere were 
among others a pka of 8et*-6ffi The plaintiff's attorney tiad iapplied to the 
Judge at chambers to have the pleas set aside as filse, fritoloas and rex- 
atioas, and a rule was grftiiled, bn whieh judgment wias regulatlj entered 
up and an execution issued. Subsequently the judgment, by th^ ditet;-^ 
tion of the Judge, was set aside, ahd the defendant allowed, on giving 
security, to have the cause tried befoie a jurjr. There was a verdict for 
the plaintiff f6r the atnount of his claim. A fiile ni»i was granted ib set 
it aside. 

WaUao6i iA iBfipport <tf the rule. Thei*e was no iisue fiied,-^S Bowl. 
P. C. 689 ; 5 DdWl. P. C. 209 * nor atiy replication to the plea of set* 
off. — Practice Act, § 243. The evidence of the plaintitf was taiken before 
a odmmiissioner at 7 o^^lodc iii the evening of Sattirday, ahd the notice 
was not given till after 4 o'clock the afternoon pretionsly, and not re- 
ceived by the defendamt's attorney till Saturday morriin^. 

8etw^8 arid Tkontfson. There was a record alrestdy filed-^the tecord 
of the previous judgment, and that might well be taken as the issue. 
When th« objection was Raised that there was no replication, defendant's 
eifriinsel asked leave of the Judge to put one in; but it is hot necessaoty 
that there i^hould be a replication to a plea of s^-6ff. Section 24$ of the 
J^nctice Act allows plaintiff to reply to the plea of set-off without &e 
leave of a Judge ; but if he does not reply he is to be taken tb have 
joined issue on that plea. The defendant's attorney had all the notice 
that the law required. By Rev. Stit. cdp. 135, § 4, only twenty-fom 
hour's notice is reqiis^ed it be given to the opposite party or his attorney. 
Here the notice was placed in his office shortly after 4 o^clock, and the 
examination was not to take place till next evening at 7 o'clock. 

The Attorney General, The chief point in this case is the want of a 
replioation>b The set-off is in the nature of an action, and the plaintiff 
ought to plead to it in the same manner as if it had beeh one. It was too 
late to file and tendisr a replication at the trial. 

Bliss, J. There is not, so far as I am aware, aihy rule hete fixing the 
hour after which the service of a paper would be toa late. In' !l6ngland a 
paper cannot be served after 9 o'clock in the evening. I think notices 
should be given between 10 and 5 o'dock, and the exa^inatiohs ought to 
take place between the hours of 10 and 4 o'clock. But no objection liaar 
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been raised here as to the lateness of the hour of examination. There 
was a record, and the defendant allowed plaintiff to go on to trial before 
any objection was raised. C. A. V. 

WiLKiNS, J. The only point left open for decision in this case is Uiat 
relative to the want of a replication. We do not decide on the question 
whether a replication is necessary to a plea of set-off, but we think that 
the rule ought to be discharged, because I ought at the trial to have al- 
lowed the plaintiff to put in the one he tendered. 

Kule discharged. 
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When a paynient is made, but nothing is said at the time respecting any balance, 
such payment will het be a part paymtot to take the case out of the Statute of 
Limitations. 

When a deed of land is given for the balance of an account, the deed will not be an 
acknowledgment in writing, nor will it operate as a part payment. 

This was an action oh an account stated. The account was stated in 
1848, and the writ issued in 1856. The defence put in was the Statute 
of Limitations. It appeared that in 1851 the defendant delivered to the 
plaintiff a cow. A receipt was giVen for the cow, and plaintiff's clerk, at 
his request, gave defendant credit in his books for forty shillings. In 
1852 the defendant gave plaintiff a deed of one hundred acres of land, — 
the consideration mentioned in the deed was seventeen pounds. There 
was a verdict for plaintiff for seventeen pounds, subject to the opinion of 
the court. 

A. James. The delivery of the cow was a part payment to take the 
case out of the statute. There was the evidence of the subscribing wit- 
ness to show that the deed, though purporting on its face to be an abso- 
lute deed, was in fact given as a security for seventeien pounds. That is' 
the balance which he now claims oh the account. 

Haxlibubton, C. J. In the year 1848 defendant appears to hav6' 
owed the plaintiff twenty-one pounds on an account stated. In the yeat 
1851 a cow was delivered to the plaintiff, and credit appears to have beW 
given on the plaintiff's books for the amount then agreed on between 
them as the price of the cow. Now these facts do hot constitute a part* 
payment to take the case out of the statute. Nor does the deed subse- 
quently given by the defendant to the plaintiff operate as an ackhowledg- 
Aient ill writihg of this debt. 

Bliss, J. There is no evidence that the defendant gave the cow itk^ 
payment of a larger debt. It would only operate as an admission of &' 
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debt to the extent of forty shillings, which it paid. The deed is an ad- 
mission that seventeen pounds was due, but it is not the written acknow- 
ledgment contemplated by the statute, nor can it be taken to operate as a 
part payment. 

» 

DoDD, J. The plaintiff in this case has actually been paid, — he has 
got one hundred acres of land for his debt. If the cow had been given 
in part payment of a larger amount then admitted by the defendant to be 
due, it would have taken the case out of the statute. But it does not ap- 
pear that defendant ever authorized the plaintiff to enter the price to his 
credit, 

WiLKiNS, J. The delivery of the deed is not sufficient to take the 
case out of the statute, which requires a written acknowledgment of the 
debt. Nor ia the delivery of the cow sufficient, for the statute requires 
there shall be a payment coupled with an acknowledgment that it is a 
part payment. 

Judgment ordered to be entered for defendant. 




McDonald, et. al, v. chisholm. 

When evidenee was given that the ancestor of the lessors of the plaintiff had cut 
wood ofif a lot of land of which he subsequently obtained a deed, held that it was not 
sufficient to support an ac^on of ^ectment 

This was an action of ejectment brought in 1846 by the heirs of Hugh 
McDonald^ for land situate at Pomquet. Hugh McDonald^ by deed dated 
20th May, 1809, and recorded in August, 1811, purchased the land in 
question from John Solomon, In the previous autumn and winter he ap- 
peared to have employed men to cut timber on this lot, but there was no 
evidence that he entered into possession of it after the date of the deed. 
Hugh died in 1814, leaving three children — Ma/ry^ who died in the year 
1819, unmarried ; Christy^ who died in 1849, after this action was com- 
menced ; and Catharine^ who married John Shey in 1827, she being then 
^bout 19 years of age, and who died about 1841, leaving her husband and 
fpur children, all minors at the time this suit was commenced. Though 
this suit was instituted in the name of Christie and these four children, 
fit did not appear that Angus McDonald^ who was prosecuting it, had any 
:authority to do so except from Christie^ who had agreed to give him her 
rsbare if the property was recovered. The defendant gave in evidence a 
grant from the crown of the lands to Edward W, Solomon^ dated 1815, 
jind a deed from Wm. Strachan to plaintiff, dated 1828, but it was not 
shewn how Strachan became entitled. There was a verdict for defend- 
ant, and a .rul^ nisi was granted to set it aside. 
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The Attorney General and J. W. Johnston^ Jr. There is evidence that 
Hugh McDonald took possession of the land, — ^he entered upon it and 
cut timber by his servants. 

Young, Q. C, and J. W. jRitchie. The whole evidence of possession 
is that of cutting timber on the lot, and that was done before any deed ta 
Hugh McDonald* 

WiLKiKs, J. If a Doan cuts wood on land, and immediately after ob- 
tains a deed of it, he cannot be said to have taken possession under his* 
deed. 

Bliss, J. To show possession under the deed the cutting ought to^ 
have taken place aft^ it was executed ; and as there is no evidence that 
he did take possession or exercise any act of ownership over the land af- 
ter the deed to him, I think the rule ought to be discharged. 

Bule discharged, ^ 



Ex Parte MICHAEL PEILLON. 

The order for the appointment of a Recover can only be made where a suit has been 
instttUted. 

This was an application for the appointment of a Eeceiver. 

Lenoir produced an affidavit stating that Michael PeiUon had invested 
in a partnership business the sum of £120. That Morris, the other part- 
ner, had refused to allow him to participate in the business, though it was 
carried on altogether with the money of the applicant, Morris not having 
contributed the amount he had agreed to put into the business. The 
partnership agreement was signed in August last, and was for the term of 
one year. 

Sutherland, There is no case before the court. Had this been a pro- 
ceeding before the Court of Chancery, a bill must have been filed before 
such an application as this could have been made. When a dissolution is 
not prayed for that court would not appoint a Receiver. — 1 Story Eq. Jur. 
§ 671 ; 2 Ves. & B. 329 ; 15 Ves. 10. 

HALUBmiTOK, C. J. The Receiver has been asked for too early.. 

Bliss, J. Before this application can be made there ought ta be a^suitr 
in court, and then it would form an incidental proceeding of that suit. K 
we granted this there might be no ulterior proceedings taken. 

DoDD, J. The order for such an appointment dependa upon the exist- 
ence of preliminary proceedings — ^the institution of a suit. 
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WiLKiNs, J. The applicant in such a case« if such a^ order were ob- 
tainable, might proceed no f^rthier. 



McLEAN V. WATSON, eU at. 

The last cow cannot be taken on an execution issued out of the Magistnte'a Court 

This was an action of trover for taking the cow of the plaintiff. To 
this the defendants put in a plea that the defendant, William Watson^ had 
recovered judgment against the plaintiff for the sum of £3 iTs. 9d. and 
costs, before two Justices of the Peace of the County of Annapolis. Tliat 
an execution was duly issued, directed to any of the constables of the said 
County, commanding them to levy on the goods and chattels of the plain- 
tiff for such sums, making tog;ether £4 4s. 9d., by sale of such goods and 
chattels, after duly advertising the same. That the execution was deliv- 
ered to the defendant, William Boy, a constable of the County, and that 
he did levy upon the cow, advertized and sold it, anc^ paid the debt and 
costs to William Watson, and in the absence of the plaintiff paid the sur- 
plus to the Justices for the use qf the plaintiff. To this plea there was a 
replication, that the cow taken was the plaintiff's last cow, and not liable 
or subject to be levied on and sold. To this replication there was a de- 
murrer. 

Charles. Hqnris in support of the plea. By Rev. Stat. cap. 131, § 21, 
e^^ecution is to issue against the goods and chattels, and for want thereof 
ag^ai^^t the body. By the 24th section of the same act the constable is 
directed to take sufficient goods to satisfy, thei execution, a^od by section 
27 for want of such goods he, is to take the body. There is no exception 
iu the act of any kind of goods. The exception with respect to^the last 
cow occurs in Rev. Stat. cap. 134, which regulates the pleadings and prac- 
tice of the Supreme Court, and in 16 Vict, c|ip. 4| which repeals the for- 
mer.statute. The insolvent act, Rev. Stat. cap. 137, contaiiis no excep- 
tion of the kind. If therefore the cow could not be. taken on execution, 
the owner could be placed in jail; and when he came to take the benefit, 
of the insolvent act he would be compelled to -assign atf the. goods speci- 
fied in the schedule to his petition. That schedule requires to be verified 
by the path of the prisoner, and must give a true account of all his real 
and personal estate, excepting the tools of his trade and the bedding and 
wearing apparel of himself and his family, not exceeding in the whole 
£10 in value. The exception does not extend, to the last cow, which 
would therefore require to be placed in the schedule, and.assi^ed, to the 
creditor. By the common law there was no exception of the last cow, 
and in this Province imtil the y^ar 1757 it could be. takexu. The excep- 
tion has always extended only tp executions issued out of. the Superior 
Courts. 
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t/l W, Bitchie was stopped by the Court. 

HAiLiBURTON, C. J. This was a humane enactment, and was never 
intended to be confined to executions issuing out of the Superior Courts. 

Bliss, J. It was never intended that an execution of a magistrate 
should have greater force than that issued out of this Court. As to the 
objection relative to the prisoner's schedule under the insolvent act, that 
would equally apply to an execution out of this Court. A prisoner can- 
not be compelled to assign his last cow, for that would be to deprive him 
by an indirect way of that which the Legislature will not allow to be 
taken directly from him. This was a humane provision to prevent a 
prisoner's young children, when he was unable to support them, from be- 
ing deprived of all means of sustenance. The difficulty has arisen from 
the cutting up in the Revised Statutes of the old general acts and the ap- 
portioning them under different heads. 

WiLKiNS, J. If the greater Court cannot take the cow neither can the 
lesser, for omne majvs continet in se minus. 
Judgment for plaintiff. 



EATCHFOED vs. KINNEAE. 

When a tenant by the courtesy of one lot, who is the owner of an adjoining lot, pleads 
a way of necessity in hunself, there being a convenient access by the lot of which he is 
owner, held that such a plea will not be a good defence. The plea need state no more 
than that it is a way of necessity. 

This was an action of trespass on which a verdict was taken, subject 
to the opinion of the Court. There were several pleas, but those on 
which the question arose were — 1st, that the defendant was "by law en- 
titled to a right of way of necessity for horses, carts, cattle and carriages, 
over and across the plaintiff's close in the said two counts mentioned, and 
that the said supposed trespasses were acts done by the defendant in the 
legal exercise of this said right of way, and the said defendant did not 
commit any other act of trespass, &;c. ; 2ndly, that defendant was entitled 
to a right of way by virtue of his being owner of the adjoining freehold. 

One Bent had been the owner of a tract of land, and on his death it 
had been divided among his children, of whom the defendant's wife, since 
deceased, was one, and the person from whom the plaintiff had purchased 
was another. The defendant was the owner of a lot of land in his own 
right adjoining that which he held as tenant by courtesy. On the original 
division of the Bent estate, which did not comprise the lot owned by the 
defendant in his own right, there was no access to the lot assigned to his 
wife, except that across the plaintiff's land. 
16 
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The Attorney General, The way of necessity is not sufficiently plead- 
ed. [Bliss, J. I think that under the new forms the plea is sufficient. 
There has been no demurrer to the plea, and he must assume that as the 
law recognizes what is meant by a way of necessity, the defendant has 
proved what is essential to sustain such a way.] [Wilkins, J. The 
plaintiff could be under no misconception as to what the defendant in- 
tended. The plea states what is substantially necessary.] [HAiiLiBUK- 
TON, C. J. The pleas of infancy or coverture do not require anything 
more to be stated.] The defendant has pleaded here a right in himself. 
Now he is the owner of the adjoining close, over which it is in proof there 
is a convenient access to the land of which he is tenant by the courtesy. 

The Court here called upon the defendant's counsel. 

J. JR. Smith. The defendant is guardian of his children, to whom the 
rights of their mother to this land descend. [Bliss, J. The plea is a 
right of way of necessity. You cannot argue that he can travel over the 
land of another as guardian of his children.] The way is an appurtenant 
of the lot. [Halliburton, C. J. Do you abandon your way of neces- 
sity ?] Yes. It cannot be supported, because the defendant has pleaded 
it in himself. 

The Court not thinking there was sufficient to shew that any way had 
been used for such a length of time as would sustain the other position, 
ordered judgment to be entered for the plaintiff. 



DesBarkes, J.. ^•0T beixg present. 



SONGSTER vs. PAYZANT. 

Where an ancient allotment book of a township, thongh referring to a writ of par- 
tition and plans, purporting on their face to be copies, come out of the proper custody, 
and have for a long period of time been recognized by the proprietors of the township 
as muniments of their title, they will be receivable as evidence, if proof be adduced 
that search has been made for the originals, which cannot be found. 

This was an action of trespass. Verdict for plaintiff. Rule nisi to set 
aside that verdict. 

In 1761 there was a grant to several persons of sixty-five shares in the 
township of Falmouth. One and a half rights were granted to D. 
Handall, and D. Randall conveyed two rights to J. F. W. DesBarres^ in 
1767 : those rights were specified as containing farm lots Nos. 67 and 68. 
It was sought to put in evidence an allotment book, which had the fol- 
lowing endorsement : — " A list of the Grantees in the Township of Fal- 
mouth, with their several lots, as stated by writ of partition." 

The heading of the first page was as follows : — " A list of the Grantees 
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in the Township of Falmouth, with number and contents of the respect- 
ive lots drawn by, or allotted to them, in the several divisions agreed on 
by the proprietors 27th October, 1772." 

There were also two plans, which, on their face, purported to be true 
copies, signed by Oliver Lyman ^ Deputy Surveyor : one of them was 
dated 1807, the other bore no date. It appeared that each right had a 
farm lot containing fifty-eight acres, and D, Randall had allotted to him 
by the allotment book farm lot No. 68, and half of farm lot No. 58 — a 
back lot — containing about four hundred acres. Farm lot No. 68, which 
had been conveyed by D, Randall to J. F, W, DesBarreSj had lot No. 31 
of the four hundred acre lots, annexed to it by the allotment book. J, 
F, W, DesBarres, in 1767, obtained a grant from the crown of four shares 
in the same township. J. F, W, DesBarres conveyed five and one-half 
rights — ** now in her possession" — to 3Iary Cannon, Mary Can7ion con- 
veyed in 1800 to John Songster^ through whom plaintifi* claims, and in 
that deed specified farm lot No. 68, with its appurtenances. The lot on 
which the trespass was asserted to be committed was lot No. 31. There 
appeared to be no means of showing the identity of the lot, except by a 
reference to the plans. The allotment book ^nd these plans were those 
by which, for many years, all the surveys in the township had been made, 
and were in the office of the Clerk of the Peace at Windsor. 

J. W. Ritchie, By reference to the allotment book it appears that there 
was a writ of partition ; and no search appears to have been made for that 
writ, or for the plans which were in all probability annexed to it. [Bliss, 
J. Will not the allotment book come in under the rules relative to old 
terriers ?] Even if that be so the plans cannot, for they purport to be 
copies, and the book is of no use to the plaintiff without these plans. 
[Bliss, J. We certainly have frequently rejected plans purporting to be 
copies, though coming out of the Surveyor General's office, and signed by 
the grandfather of the last Surveyor General.] [Wilkins, J. The book 
is in the form prescribed by the act of 1767. The chief difficulty, I 
think, will arise from there having been no search for the writ.] 

Attorney General. In the prosecution against Hendry old plans out of 
the Surveyor General's office were received. [Bliss, J. They were not 
copies, and were received on the ground that they were terriers.] These 
plans, with the allotment book, have been for a very long period of time 
in the office of the Clerk, and been recognized by all the proprietors of 
the township. They are those by which all the surveys are made, and by 
which all the proprietors of that township now hold their lands. . 

McGully, No doubt the general principles enunciated by counsel for 
defendant are correct ; but to these there are a class of exceptions, and 
this forms one of them. In England plans referring to parishes and ma- 
nors arc receivable — Bull. N. P. 228 a. ; and copies of records are rcceiv- 



410 SUTHERLAND vs. WHIDDEN. 

able, although they were not sworn to be true copies. — 1 Mod. 117; Salk. 
285 ; 1 Ventr. 257 ; Gibb. 78 ; 1 Ld. Ray, 734. The person making the 
copies was a deputy surveyor. 

J. Wr Ritchie, There is no proof of the loss of the origtua} j^n. It 
ought to have been returned with the writ of partition — 7 & 8 Geo. 3, c. 
2. The acts of 1^56, relative to copies of plans of the Township of Ons- 
low, shew that the law is against their reception. There is nothing in 
the evidence showing that Oliver Lyman was a deputy surveyor ; nor that 
if he were that he had any authority to make a copy, so as to give that 
copy authenticity. It is not sufficient to give a copy authenticity that the 
person making it had the custody of the original. There is a great dis- 
tinction between documents accompanying a possession, and indicating 
the boundaries of that possession, and documents which are to be used 
for the purpose of showing where the land is situate. — 4 Esp. 2 ; 1 Peak. 
N. P. 18 ; Pollard v. Scott. C. A. V. 

WiLKiNs, J. We are of opinion that there ought to be a new trial in 
this case. There was a fundamental defect in the plaintiff not having given 
proof of a search having been made in the ancient depositories, where it 
was to be anticipated the original documents were to be found. If that 
difficulty could have been got over, the papers would have been, we think, 
sufficient. We think that in cases similar to this, where there is every 
reason to believe a search would not lead to the production of the original 
papers, that the Court should be allowed to receive affidavits of the fact 
after trial. 

Bliss, J. We have every reason to believe that even if a search had 
been made it would have proved ineffective ; and if no original had then 
been discovered, we think that these papers, coming out of the proper 
custody, and long acted upon by all the proprietors, would have been suf- 
ficient to enable us to determine that they were genuine, and properly au- 
thenticated copies. 

Haxlibubton, C. J. We think that the case was only faulty from the 
want of a search. 



SUTHERLAND vs, WHIDDEN. 

A Sheriff's deed prima facie conveys the title of the defendant ; and even if a por- 
tion of the proceedings in the suit prior to the deed be given in evidence, it will not 
compel the party to prove the whole proceedings to have been regular. 

It is not necessary that there should be an endorsement on the writ of execution of 
the mode in which it is to be executed. 

This was an action of ejectment. There was a special verdict, which 
was to be entered up for plaintiff or defendant, as the Court should de- 
termine. 
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John Sutherland, the plaintiflf, left the Province in 1838, having ap- 
pointed H, McDonald his agent. He returned in 1842, and left again in 
the same year, only returning in 1855. He had been the owner of the 
land in question. In 1842 he gave a confession of judgment to S, Bin- 
ney for £210. H. McDonald obtained an assignment of that judgment. 
In 1852 a pluries execution was sued out, and under that execution the 
Sheriff of the County sold the lands to H. McDonald. In 1846 H. 
McDonald made an agreement to sell the lands, and defendant entered 
into possession under that agreement. 

J, W, Ritchie, The sheriff's deed affords presumptive evidence of the 
title of plaintiff in the land having been conv/^yed to H, McDonald. — 
Rev. Stat. cap. 118, § II. 

C Harrington, If defendant had contented himself with producing 
the Sheriff's deed, then it would have afforded presumptive evidence ; 
but he went further, and produced a pluries execution ; he was then 
bound to go on and show the regularity of all his other proceedings. 
[J, W, Ritchie, The execution was produced by plaintiff and not by the 
defendant.] That is of no consequence. [Bliss, J, The giving of an 
execution in evidence, which is consistent with the regularity of the pro- 
ceedings, will not destroy the operation of the deed. If a party, after 
having established a prima facie case by his deed, chooses to go on and ' 
prove his execution to be regular, surely that cannot hurt his case. But 
it would lead to injustice, if the other party here alluded to put in evi- 
dence a part of the proceedings, and then be able to call on him to show 
that every portion of those proceedings have been regular.] The writ of 
execution contains no endorsement authorizing the Sheriff to sell the 
lands. 

J, R, Smith, Such an endorsement was required by the act of 1841, 
cap. 49, § 2, and the Revised Statutes, though more loosely worded, will 
bear the same construction. [Bliss, J. I suppose a person, after hav- 
ing sent an execution to a distant county, should discover that there were 
lands there on which it might be levied, did the Legislature mean that 
he should be obliged to obtain the writ from the Sheriff to make an en- 
dorsement on it ? [DoDD, J. The Legislature meant to give the party 
suing out the execution the right to direct in what manner he should have 
it executed.] [Wilkins, J. If it it were imperative upon the party to 
make a special endorsement on the writ, it might be very prejudicial to 
his interests.] It appears that H, McDonald was the agent of plaintiff, 
and while so acting obtained the assignment of this judgment, directed 
the levy to be made and purchased the land, and there ought at all events 
to be a new trial. [J, W, Ritchie, That point was not raised at the 
trial, and there is an agreement between the parties that judgment shall 
be entered up for one or other of them on the case as submitted.] 
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Halliburton, C. J., Dodd and Wilkins, J. We think there ought 
to be a new trial, to see if it be the fact that the defendant has, whilst 
acting as agent of the plaintiff, taken out execution against his lands and 
purchased them himself. 

Bliss and DesBarres, J. Dissenting. 



FENERTY vs. THE COUNTY OF HALIFAX. 

Where a party having a parol license to cut trees, appealed from the appraisement 
made under the act 20 Vic. cap. 18, to authorize assessments for Railway damages, and 
a jury on that appeal assessed damages on a wrong principle, held that the court would 
set aside the verdict on the ground of excessive damages having been given. 

This was a rule nisi to set aside the verdict of the jury for excessive 
damages. 

WinJcworth Fenerty, the plaintiff, had a saw-mill situate on lot No. 18, 
near the line of Railway. He claimed £400 for trees taken by the Com- 
missioners, and for six hundred tons of blue stone. By the evidence of 
Wellington Fenerty, it appeared that the plaintiff was not the owner of 
the lots on which the trees were cut, and that he had only a verbal agree- 
ment with Wellington Fenerty, himself a lessee for five years, giving him 
liberty to cut the trees on a portion of the lots. The first appraisement 
made under act 20 Vic. cap. 13, § 7, by the Sheriff's jury, had given him 
nothing. From that appraisement there was an appeal, and the jury be- 
fore the Judge gave £150. 

Nepean Clarke, in support of rule nisL The Court have power to set 
aside a verdict for excessive damages — 1 T. R. 277 ; 7 T. R. 529 ; Taimt. 
277. [Dodd, J. There is no doubt of the power of the Court in ordi- 
nary cases, but this is a special assessment under a statute.] It was not 
the intention of the Legislature to give damages for injury done to the 
possession. — Act 1857, cap. 13, § 7. The proprietors of the land ought 
to have come before the jury and made their claim. This was a mere 
verbal agreement, which, as relating to land, was void by the Rev. Stat, 
cap. 121, § 1, and the jury have in such a case a right to enquire into 
the defendant's title.— 25 Eng. R. 37 ; 31 ib. 249. 

J, W, Ritchie and McGnlly. It is not necessary that the person should 
be the owner of the land, in order that he may sustain damage and claim 
for it under the present statute. Suppose the whole value of the land 
consisted of the trees upon it, and the damage complained of was the 
taking away those trees, could not the person who had purchased those 
trees from the owner of the soil maintain a claim ? Now a license to cut 
trees may be verbally given, and the person entitled to cut those trees has 
sustained sufficient damage to maintain this claim. [Bliss, J. That 
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would set aside the Statute of Frauds.] This was an appeal from a for- 
mer jury, and there is no power given hy the statute giving that appeal 
to enable the Court to set aside their verdict. [Bliss, J. Does the act 
make that verdict final ?] 

McCully. The objection to the evidence comes too late now ; it ought 
to have been taken at the trial before it went to the jury. [Bliss, J. 
They may show that the evidence does not shew the injury.] This is 
like an action of trespass against a third person : if plaintiff can show 
he is in possession, he is entitled to recover damages. [Bliss, J. This 
is rather more like an action for interfering with the cutting of the trees.] 

Hallibitkton, C. J. It is essential to the administration of justice 
that we should have the power of setting aside the verdict of juries, and 
I think that this is a case in which that power should be exercised. 

Bliss, J. If juries knew that the Court had not the power to set 
aside their verdicts, they would in many cases be extravagant. The ap- 
pellant does not apply here as a plaintiff in an action of trespass. His 
position is that of a party bringing an action for being prevented from 
cutting trees. He has recovered for damage to a right supposed to exist, 
but which the evidence does not sustain. If the reasoning of appellant's 
counsel be right, there might be three actions for the same act : one by 
this appellant, a second by Wellington Fenertyy and a third by the owner 
of the land, and the trees would be thrice paid for. 

DoDD, J. The appellant has got damages for that to which it is 
proved he has no right. It is necessary and essential to the administra- 
tion of justice that we should have the power to review the verdicts of 
juries. 

DesB ABBES, J. I thought at the time of the trial that the verdict was 
enormously high. In some of the other cases I thought they went quite 
far enough, but this one was monstrous. If the Court had no power of 
reviewing verdicts, there would be no knowing what mischief might be 
done. 

WiLKiNs, J. The statute does not take away, by any express words, 
the power inherent in the Court of setting aside verdicts. And unless 
there be a provision of that nature in the act, I think we have the power 
to set aside this verdict, and this is a case in which we ought to exer- 
cise it. 
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SEELY vs. PURDY. 

Wlicn the plaintifif was surprised by the defendant's denial on the defence of his sig- 
nature to an agreement and settlement, proved by the plaintiff to have been signed by 
defendant, but subsequently lost ; and a witness for the plaintiff, after the trial, in- 
formed tlie plaintiff that he had seen the agreement and settlement with the signature 
of the defendant, and made an affidavit t« that effect, held that it was sufficient ground 
for a new trial. 

When a T\i\e nisi for a new trial is granted on affidavits, the opposite side is not 
bound to file his affidavits in reply before producing and reading them on the argu- 
ment. 

This was an action for the foreclosure of a mortgage made by the de- 
fendant and wife to the plaintiff, and dated 26th October, 1852. To this 
there was a plea of payment into court as to £78 Ss., and as to balance 
a set-off. At the trial the plaintiff stated, that being the owner of a mill 
at Weymouth, he had sold half to Martin and defendant for the sum of 
£300 N. B. currency, and £50 N. S. currency, by an agreement dated 
August, 1851, in which Martin and defendant agreed to pay as follows, 
viz : — For £50 N. S. currency to build a good tight and sufficient dam, 
and a sluice to be made therein if required ; and the £300 payable by 
instalments of £50, to be secured on the property by bond and mortgage. 
That in August, 1852, plaintiff having contracted to sell J, K. Mayo the 
mill, re-purchased their share from the defendant and Martin for £165, 
and that the agreement under which this was done was mislaid or lost by 
plaintiff. That the defendant, who was to build the dam, did not finish 
it, and the plaintiff had to deduct £50 from the price of the mill in con- 
sequence, and that it was finally agreed between plaintiff and defendant 
that defendant was to deduct £25 out of his share of the £165. That 
plaintiff and defendant finally settled respecting the mill, and that on the 
back of the agreement so mislaid was endorsed " settled and satisfied in 
full," and this endorsement was signed by the defendant. That defend- 
ant at the trial was examined, and denied that he and Martin had entered 
into any agreement for the re-sale of their share of the mill property far 
£165 ; that he never had any settlement with the plaintiff, and never 
signed his name on the back of any agreement under the words " settled 
and satisfied in full," or words of similar import. There was a verdict 
for £25, and a rule nisi was subsequently granted to set it aside on the 
ground of a surprise. 

J, W. Bitchie^ in support of the rule. The plaintiff was taken by 
surprise at the trial. The defendant denied everything touching the sec- 
ond agreement, and the settlement thereon. After the trial Sterns Jones^ 
one of the plaintiff's witnesses, informed him that he had seen the agree- 
ment, with the endorsement as stated by him, on it. On this fact com- 
ing to the plaintiff's knowledge, he obtained an affidavit of Stems Jones, 
and made an affidavit himself that he was not aware that Stems Jones 
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knew of the existence of the agreement, and it was on these affidavits 
that the rule was grounded. 

Alexander James produced an affidavit from defendant. [^Ritchie ob- 
jects to its being read, it not having been filed on the Tuesday before the 
term.] The universal rule is to produce affidavits in answer when cause 
is to be shewn ; there is no rule requiring them to be on file before they 
are read. [Bliss, J. I think the affidavit can be read. I do not know 
of any rule making this an exception to the general one.] Applications 
of this kind are viewed with extreme jealousy by Courts. — 9 Price, 89 ; 
4 Q. B. 260 ; 2 Chitty R. 278 ; 7 C. B. 456 ; 4 Eng. R. 420. Sterns 
Jones was a witness in the case, and ought to have been interrogated on 
the point at the trial. 

J^ WL Bitchie, It is true that the witness was produced and sworn at 
the trial, but it was simply to prove execution of the mortgage. The 
plaintiff had no means of knowing, and could not anticipate, that defend- 
ant would deny the execution of the agreement. 

Hallibubton, C J. I think there ought to be a new trial in this 
case« 

Bliss, J. I think that this is a case in which a party has been sur- 
prised on a material point by the evidence given by the defendant in the 
cause. In applications of this nature the Court will look narrowly to see 
that the surprise is from evidence not only pn a material point, but on a 
point to w-hich the attention of the party complaining was not drawn, 
and which he had no notice that he was to meet ; and further, that a very 
necessary piece of testimony on that point can be supplied. The fact of 
iJie witness who is to furnish this testimony having been examined at the 
trial is rather against the plaintiff; but it is shewn that the plaintiff did 
not know until after the trial that he was aware of the knowledge of the 
witness respecting the agreement. We must take care to provide against 
the injustice that may be done by the reckless swearing of a party in his 
own cause, by allowing the opposite side to shew that he has sworn 
falsely. 

WiLKiN«, J- We ought not to assist a party or his counsel when 
guilty of a gross negligence, but there is nothing of that kind in this 
case. 

Rule made absolute. The costs of both trials, and of the argument, 
to abide the final event. 
17 
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HADLY vs. SHERMAN, et. al. 

When in ejectment the defendant by his plea purports to defend for a part of the land 
claimed in the plaintiff's writ, but in ikct describes a different lot, the plaintiff will be 
entitled to judgment. 

Per Bliss, JT in McMnsters vs. Graham. If such a plea be put in with the design 
of misleading, I will endeavor to make the attorney pay &e costs out of his own pocket 

This was an action of ejectment. The writ set out the boundaries of 
the land which the plaintiff alleged the defendants withheld from him, as 
follows : — " Bounded towards the east in part by the waters of the Strait 
of Canso, and in other part by a lot of land formerly owned by Edward 
Shearman J now deceased ; towards the north by lands of James McNair; 
towards the west in part by the highway leading along the said Strait 
northerly and southerly, and the other part by the church yard or glebe 
lands ; and towards the south by the said lot of land formerly belonging 
to Edward Shearman, and on other part by lands occupied by James B, 
Hadly, and on other part by the said church yard or glebe land, and con- 
taining three acres more or less." To this the defendants pleaded as fol- 
lows : — The said defendants say that they only defend for a part of the 
premises claimed by the plaintiffs, and which is thus described : — Begin- 
ning at a stake and stones on the western side of McNair's cove, from 
which McNair* s points bears north thirty-five degrees east, and the north- 
ern part of Shearman^ s wharf, north eighty-one degrees east ; thence to 
run south eighty-seven and one-half degrees, west twenty-five rods and 
seventeen links to a stake and stones ; thence south ten and one-half de- 
grees, east nineteen rods twelve links, or until it comes to the northern 
side line of lands owned by James B, Hadly, Esquire ; thence along said 
line north eighty-seven and one-half degrees, east twenty-five rods and 
seventeen links, or until it comes to shore of the cove aforesaid ; thence 
along the several courses of the shore northwardly to the place of begin- 
ning, containing three acres more or less. 

After the plaintiff's evidence was gone through at the trial, the defend- 
ant's counsel moved for a nonsuit, on the ground that the land covered 
by the defendant's plea formed no part of the land covered by the plain- 
tiff's writ. A nonsuit was entered, subject to the opinion of the Court, 
and with leave to direct a verdict to be entered for either the plaintiff or 
defendants. 

B. O. Ealihurton, The plea purports to defend for part of the land 
included in the plaintiff's declaration, but in fact describes a different 
piece of land altogether. The plaintiff was forced at the trial to prove 
his title, and when that is done the defendant says he does not defend for 
the land which the plaintiff claims. The plaintiff could not enter judg- 
ment, because it can only appear by extrinsic evidence — ^by a survey- 
that it is not, as the plea states it to be, a portion of the lot. 
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Bliss, J. Was this a bona fide plea ? 



J, W, Bitchie. I presume so. The plaintiff's deed in this case has a 
wrong starting point, and this probably has led to the difficulty. The 
defendants, by their plea, give the boundaries of their own land, and say 
that it is the possession which we defend. 

Bliss, J. The judgment must be entered up for the plaintiff. If the 
plea had been put in with the intention of misleading the plaintiff, the 
Court would have known whether to give costs or not. 

Rule to enter judgment for plaintiff without costs. 



McMARSTEKS vs. GRAHAM. 

This case was similar to that of Sadly vs. Shearman, The declara- 
tion was for one hundred acres of land, giving the boundaries. The plea 
set out that defendant only went for a part of the premises mentioned in 
the plaintiff's writ, and then described three hundred acres by boun- 
daries. 

B, G, Haliburton, It is clear in this case that the plea was put in 
with the intention of compelling the plaintiff to shew his title, and if he 
failed in doing so to obtain judgment against him ; and if his title were 
perfect, then at the trial to disclaim for the lands covered by the writ. 
He defends in his plea for thje^ hundred acres as a part of one hundred 
acres. 

Bliss, J. The judgment must be entered for the plaintiff, with costs. 
If another case of this kind comes under our notice, I, for one, will en- 
deavor to make the attorney pay the costs. 



SMITH vs. STEWART, et al. 

A certificate of msolvency granted in Newfoundland for a debt contracted there, is 
no bar to a suit brought in this Province for the same cause of action. 

When tje pljmitiff does not desire simply to join issue on the defendant's pleas, but 
to avoid their effect by new matter, he must reply. 

This was an action brought for the recovery of a sum of money due 
by the defendants, who carried on business in Newfoundland, to the 
plaintiff, a resident in this Province. The debt was contracted in 1849. 
A suit was commenced for the recovery of the debt in Newfoundland, but 
the plaintiff obtained a certificate of bankruptcy, which,, by the law of 
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that colony, is a bar to all suits brought there for debts contracted with- 
in its limits. In 1855 the defendant, /S'feu-ar^, promised to pay the plain- 
tiff £50 in that summer, and the rest by instalments, but no payment 
was made by him. It having been agreed to have the case tried without 
the intervention of a jury, the learned judge gave judgment for the de- 
fendants, subject to the opinion of the Court on the points of law 
raised. 

J. W, Ritchie. The certificate of insolvency in this case was no bar 
to an action brought here. The stat. 5 Geo. IV. cap. 67, which repe^ 
the stat. 49 Geo. III., which had a more extensive operation, expressly 
provides that it shall operate only as a bar to suits brought in Newfound- 
land. Besides, there has been a subsequent promise to pay the debt here, 
and the debt is a sufficient consideration to support that promise. — 8 
Moore, 261 ; 2 Esp. 736; 4 Camp. 205 ; 4 C. & P. 463. 

(7. Twining, contra. The Statute of Limitations was pleaded to this 
action, to which there has been no replication. The debt was contracted 
in 1849, and the plaintiff is precluded by his pleading from giving evi- 
dence of a subsequent promise. There was a suit brought for the same 
cause of action in 1854, in Newfoimdland, and during the pendency of 
that action, which is not yet discontinued, no other action will lie. A 
debt barred in the place in which it was contracted is barred everywhere. 
— 5 East. 130 ; Cook, Bankt. Laws, 500 ; Henley, Bankt. Laws, 420- 
424 ; 1 Knapp's Appeal Cases, 259. 

J, W. Ritchie, Under our present practice no replication is needed. 
[Bliss, J. If a party does not reply to a plea he takes issue upon it ; 
but when there is a new plea to be given in evidence, there must be a re- 
plication.] [WiLKiNS, J. The statute is express on the point : the 
party shall be taken to have joined issue on the plea.] Even if it be 
necessary to reply a promise to the plea of the Statute of Limitations, 
the promise may be given in evidence under the Court for an account 
stated, and it is sufficient to support that. 

By the Court, We think judgment ought to be entered for the 
plaintiff. 



LYNCH vs. RING. 

When lands are bargained and sold, the measure of damages is the price for which 
they were so sold. 

When the plaintiff shews title in himself, and states that he has a good title, it will be 
too late after the plaintiif' s case has closed to object to the title as not having been suf- 
ficiently proved. 

This was an action brought for the recovery of the price for which two 
lots of land were sold by the plaintiff to the defendant. It appeared at 
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the trial that in April the defendant purchased at public auction two lots, 
which had been separately put up and knocked down fo him for the re- 
spective sums of £156 and £180. The first lot did not contain the quan- 
tity of land stated at the sale. After having signed the agreement to 
purchase, and paid the deposit, the defendant declined to complete his 
agreement and pay the residue. The jury gave a verdict for the price of 
the last lot. 

The Attorney General and J, W, Johnaton^ Jr,, moved for a new trial, 
on the groimd that the plaintiff had not proved a good title — Sugd. on 
Ven. & P. 300; 3 Stark on Evid, 1190; I Taunt. 430 ; 6 East. 555 ; 
and that the jury could only give the plaintiff* the amoimt of damage 
which he could prove, and that no special damage was shewn at the trial. 
—Newt, on Contr. 91 ; 1 Madd. Ch. P. 363 ; 3 Stark on Evid. 1192 ; 6 
B. & C. 81 ; ib. 416. 

J. W, Bitchie, This is nothing to prevent the vendor from recovering 
the price for which the land was sold. — 4 B. & Ad. 77 ; 1 Stark, 426 ; 
2 Myl. & K. 724. There was no objection to the title taken at the trial, 
but it appeared conceded that the title was good, and the plaintiff did not 
deem it necessary to go on. 

Hallibttbton, C. J. There is nothing in the objection urged by de- 
fendant's counsel. This is an action for lands bargained and sold, and 
the damages were rightly estimated. 

Bliss, J. I do not see any distinction between the case of land bar- 
gained and sold and goods. The measure of damage is in both cases, I 
think, the same — the price for which the article was sold. — 1 C. M. & 
R. 259. There is no doubt that the plaintiff ought to be able to show a 
good title ; but in this case the plaintiff was called and stated that he 
had a good title, and nothing was asked or shewn by the defendant to im- 
peach his title. 

DoDD, J. As the Court could stay the issue of the execution* i do 
not see how any practical injustice can be done the defendant. 

DesBabbes, J. It appears that a deed had been prepared and handed 
to the defendant's attorney that he might examine the title, and shortly 
after the objection is made to the quantity of land, and nothing said 
about the title ; I think that very important, as shewing there is nothing 
wrong about it. At the trial the defendant might have questioned the 
plaintiff as to his title, but does not do so. He ought not therefore, now, 
after having apparently acquiesced in the goodness of the title, be al- 
lowed to object that sufficient evidence thereof was not produced. 
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WiLKiKS, J. It is no doubt true that to sustain sucli an action a good 
title must be proved. But in this case the plaintiff stated that he had a 
good title, and a deed to him was put in and read, and the defendant only 
raises this objection on a motion for nonsuit, after the plaintiff's case has 
been gone through. Having abxmdant opportunity of shewing any de- 
fect, he seems till then tacitly to acquiesce in the goodness of the title. 

Rule discharged. 



MAYETTE, et al vs. HUBERT. 

Where the lessor of the plaintiff was out of possession at the time the deed was given 
by him, the land being held adversely by another person, held that the deed conveyed 
no title. 

This was an action of ejectment brought in 1849. At the trial it ap- 
peared that Mayette, one of the lessors of the plaintiff, executed a deed 
of the land claimed in this suit in the year 1836 ; and that in 1843 De- 
lany gave a deed of the same land to BtLsseU & Lee. The defendant 
proved that at the time the deed was given to Ddany he went into pos- 
session of the land, and had kept possession ever since. There was a 
verdict for the defendant, and a rule nisi to set it aside. 

J. W. Ritchie. When Delany sold to Eussell & Lee he was out of pos- 
session. His deed could have no operation, for the defendant was then 
holding adversely. This point was decided many years ago in this court 
in the case of Conroy vs. McDougall. 

Bliss, J. Delany being out of possession could not convey to another. 
Before he could execute a valid conveyance he would have to re-invest 
himself with the possession. His title will descend to his heirs, and they 
may, after re-investing themselves, transfer the title. 

WiLKiNS, J. It is against the policy of the law to allow such titles to 
be transferred. • 

Kule discharged. 



MULLALLY vs. DILLON. 

A plea of payment does not admit the plaintiff's claim set out in the particulars an- 
nexed to the declaration. 

This was an action for work and labor. The particulars of the plain- 
tiff's claim were endorsed on the back of the writ. Those particulars 
were as follows : — 
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To 98| days' work perfonned during the summer of 1857, at 

58. per day , £24 13 9 

Ck. 

By goods supplied plaintiff £18 2 8^ 

"cash 13 9 

19 6 5^ 

£5 7 3i 

The pleas were that defendant, before action, satisfied and discharged 
plaintiff 's claim by payment. That plaintiff was indebted to defendant 
in a larger amount for goods sold and delivered, and for money lent and 
advanced. The particulars of set-off were as follows : — 

1858. To groceries and goods supplied by order of the de- 
fendant to the plaintiff during the summer of 

1857 £18 7 

" money received by plaintiff 1 3 9 

£19 10 9 
Ck. 
By 96j days at 4s. per day 19 6 

£0 4 9 

The learned Judge at the trial thought that defendant by his pleas ad- 
mitted the plaintiff's claim as set out in his particulars ; and having 
called on defendant to show payment, defendant's counsel proposed to 
prove set-off of £19 10s. 9d., which having been admitted by plaintiff's 
counsel, the Judge ordered a verdict to be entered for plaintiff for £5 3s. 
A rule nisi was granted to set aside that verdict for misdirection. 

Thomson for defendant. By the English practice the plea of pajnnent 
into court does not admit the amount claimed in the particulars ; it ad- 
mits no more than that defendant is indebted in some cause of action 
within the description in the declaration to the extent of the money paid 
into court — 5 Dowl. P. C. 438. There the particulars are not considered 
as having any effect on the pleadings — 2 M. & W. 758 ; 5 M. &; W. 382 ; 
4 B. & Ad. 673. The plea of set-off does not admit the amount claimecjl 
by the plaintiff — 1 M. & Rob. 505. By our Practice Act the plaintiff is 
allowed to sign judgment for the amount of the particulars endorsed oix 
his writ, where there has been no appearance — P. Act, § 18. It is only 
in case of non-appearance of the defendant that our act gives the parties 
nlars a different effect from what they have under the English practice. 

WaUace, The defendant might have pleaded the genert^ iBSue, or pay* 
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ment of £19 10s. 9d.,^nd that no more was due. The plea of set-off 
is t special plea, it must therefore admit the plaintiff's claim. The plea 
of payment differs in its effect from that of payment into court. — 4 Dowl. 
P. C. 10. 

Haixibukton, C. J. The rule for a new trial must be made absolute. 
The plaintiff had full notice by the particulars of the set-off of the de- 
fence to his action^ 

Bliss, J. I think the English practice the soimd one. Our Practice 
Act limits the operation of the particulars as an admission of the amount 
of the plaintiff^s claim to those cases where there is no appearance. 
Here the defendant has pleaded that plaintiff is indebted to him in a 
larger amount, and states that sum in his particulars of set-off. The 
plaintiff's particulars state that he was entitled to five shillings per day : 
the defendant gives him credit for the work at four shillings per day, 
which places plaintiff in defendant's debt. 

DoDD, J. The fecilities for a plaintiff obtaining a judgment is quite 
as great as it ought to be. When the defendant does not appear the 
plaintiff is entitled to enter up judgment for the amount specified in 4;he 
particulars endorsed on his writ, without giving any proof of the amount 
of his claim. Where there is an appearance and a plea of payment, and 
at the trial no proof were given on either side, there would be a judg- 
ment for the plaintiff for nominal damages^ 

WiLKiNS, J. By our Practice Act the plaintiff's particidars are only 
to be taken as admitted, when there is no appearance entered by the de- 
f^dant. When there is an appearance the English rule must prevail. 
The plea must refer to the record, and nothing but the record. 

Kule made absolute^ 



WARD vs. McDonald. 

When a party takes an assignment of a chose in action to enable the as^gnee to bring 
ftn action under the 18 Vict. cap. 23« the notice must specify the exact interest of the 
assignee under the assignment 

The defendant was indebted to Cole S Grey for wx)rk done on a con- 
tract, imder which they claimed the sum of £1000 to be due to them. 
Cole ^ Grey being indebted to the plaintiff in the sum of £375, assigned 
this claim to the plaintiff, who^ after paying himself thereout the sum of 



WARD v$. McDonald. Am 



£375, was to pay over tbe residue to CoU dt Grey. Fourteen days be- 
fore this action was brought the following notice was served on the- 

plaintiff : — 

DUXCJLX McDoi^ALD. Esq. 

Sir^ — ^Take notice that Ifessrs, WUitam Cole 
and P. F. Grey have assigned to me all their claim and demand againat 
you, and that I shall require you to satisfy their said demand within four- 
teen days after the service of this notice, according to the statute In such 
ease made and provided. 

Yours, 6cc., 

HoBEKT Ward. 

There was a verdict for the plaintiff for £150, and a rule nisi to set it 
aside. 

Attorney General for defendant. The assignment is not here, and the 
argument will turn chiefly on its wording. 

Mc Gully for plaintiff. We have searched everywhere for the assign^* 
ment, which was unaccountably lost at the trial. We have an affidavit 
of every effort having been made by us to find it, and have also prepared 
an abstract, verified by affidavit, of its contents. The abstract was ex- 
hibited some days since to the Counsel on the other side. 

J, R. Smith for defendant. The assignment was not within the scope 
of the 18 Vict. cap. 23. That statute never contemplated an assignment 
of an unliquidated claim, but only of sums certain. The statute intend- 
ed that there should be an assignment of the entire interest. Here the 
whole interest was not assigned, for after the payment of the £375 the 
residue was to be paid to Cole & Grey, — 18 Vict. cap. 23, § 47. The 
notice is not in accordance with the terms of the act ; it does not state 
the right of the assignee, nor specify his demand. There is no amount 
mentioned in the notice. — 18 Vict. cap. 23, § 49 ; 1 Y. dc Coll. N. R. 
534, 546. 

McCuUy. The statute for the abolishment of the Court of Chancery*. 
in which these clauses relative to assignments are found, was passed for 
the purpose of enlarging the rights of creditors, and giving them a more 
easy mode of recovering their debts. The assignee of a chose in action 
must in a Court of Equity have brought a suit in the name of the as- 
signee. — 2 L. C. in Equity, part 2, p. 227. The forty-seventh section of 
the act means to give the assignee the right to sue wherever he had the 
right to maintain an action formerly, either in his own name, or in that 
of the assignor. If it did not mean to enlarge his rights it had no mean- 
ing at all ; for when the act abolished the Court of Chancery it made this 
the Court of Equity, and the plaintiff would have had the same rights 
18 
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he would have had in that Court without this section. This is an as- 
signment of the entire interest. — 5 M. & W. 462 ; 2 L. C. in Equity, 
232, 235 ; 13 M. & W. 796 ; 11 M. & W. 84. 

J. W. Ritchie. The notice Was sufficient. The act required notice of 
the demand assigned, and of the party to whom it was assigned. The 
demand was every claim that Cole <& Grey had against the defendant ; 
the assignee was the plaintiff. It is contended that when an assignment 
is made for the benefit of numerous creditors, that the names and amounts 
of their claims should be specified in the notice. 

Attorney General, The word demand in the act means the real de- 
mand, and not the nominal one. It is contended that the same notice 
will be sufficient when the plaintiff's debt was £300, and the amount as- 
signed only £100, when the debt was £300 and the amount assigned 
£1000, and where the assignee has no beneficial interest liimself. But 
is that the legal construction of the act ? The Counsel for the plaintiff 
confuses the right to sue with the beneficial enjoyment. Interest in the 
statute does not mean the right to sue, but beneficial interest. Cole & 
Grey had an interest in the balance which they might have assigned ; it 
is true they could not have given the right to sue for that balance, for 
they had already parted with that right. This assignment was simply a 
security for the payment of £375 ; it was even less than a mortgage. 
The entire interest was not therefore assigned, and the notice did not 
specify what interest was assigned. 

Hallibukton, C. J. The notice is not sufficient as regards the as- 
signment of the entire interest. I am very much disposed to take the 
same view as the Attorney General. 

Bliss, J. I do not think the notice is what the statute contemplated. 
The words in the act " specifying his demands thereunder," must mean 
that he shall specify to the party his real claim. Cole & Grey had here 
a resulting trust in two-thirds of the debt. There is good reason too for 
the amount being so specified, for as in this case the defendant might find 
it much easier to settle with Cole db Grey for the balance than with their 
assignee. The notice is not correct, for it states the whole claim to be 
conveyed, when in fact Cole d: Grey remain interested in two-thirds of 
it. Such a notice must contain everything in the assignment which is 
important. 

DoDD, J. The notice is defective in every particular. 

DesBabres, J. The notice is not in compliance with the law. We. 
are here to administer, and not to make, laws. If we decided that this 
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notice was sufficient, I think we would be making a law in the face of a 
positive statute. 

WiLKiNS, J. The entire interest contemplated by the act is, I think, 
the transference of all the interest of the assignor, both in law and in 
equity. The notice ought to give a clear statement of the right of the 
assignee, and the particulars of his claim. Here there was a limited as- 
signment, while the notice given states the whole interest to be assigned. 

Rule made absolute. 



FOSTER vs. FOWLER. 

Tn an action for obstructing a water-course, and thereby preventing the working of 
a mill, to entitle plaintiff to recover he must clearly show that the whole obstruction is 
the act of defendant. If thei*cfore a wall be built by defendant narrowing the water- 
course, and subsequently a freshet takes place which shallows the water-course, no ac- 
tion will lie against defendant 

This was an action brought for obstructing a water-course, by which 
the plaintiff was prevented from working his mill. It appeared that the 
mill had been built about the year 1836. The stream, after passing over 
the wheel of the mill, went through a bridge, and shortly after by its 
ancient course divided into two channels, — the eastern of which, though 
the broadest, was also the shallowest. In 1844 the defendant put up a 
wall over a portion of this eastern channel. When the wall was first 
erected, and until the year 1855, no obstruction seemed to have been oc- 
casioned to the working of the mill. In December, 1854, there was a 
heavy freshet, and the bridge was carried away, and part of the material 
of which it was composed was deposited in the main channel. The de- 
fendant's wall, which- was taken down in 1852, was again erected in the 
spring of 1855, and from that time the plaintiff's mill had been occasion- 
ally obstructed. There was a verdict for the defendant, and a rule nisi 
to set it aside. 

SUas Morse, The wall when originally built occasioned no obstruc- 
tion, and no action can lie against the defendant for re-building it, be- 
cause in the meantime something has occurred which renders it an ob- 
struction. The plaintiff ought to have shewn that the act of the defend- 
ant was the sole cause of the obstruction* 

The Court then called upon the other side. 

W. Young, Q, C, and A, James. The wall erected by the defendant 
had not been long enough built to give him an easement. After the first 
wall was taken down, and before the second one was erected, the bridge 
was carried away, and the circumstances of the stream were so changed 
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that the re-erection of the wall was an injury to the plaintijGT. If it can 
be shewn that any part of the obstruction was occasioned by that wall, 
the plaintiff is entitled to sustain his verdict. 

Bliss, J. It appears that there was an obstruction with which the de- 
fendant had nothing to do, caused by the destruction of the bridge. Now 
it is quite possible that the obstruction complained of is not that which 
really injures the plaintiff. If a party in the exercise of his rights nar- 
Tows a channel, but still leaves it of sufficient width for the course of the 
stream, and by a convulsion of nature something occurs rendering it in- 
sufficient, would an action lie against him ? 

WiLKiNS, J. It is, in effect, making the defendant liable for an act 
of God. 

The rest of the Court concurring, the rule was made absolute. 



TEED vs. BEEBE. 

tt is not essentially necessary that the writ in trespass should describe all the boun- 
daries of the plaintiff's land. 

Under a plea of a right of way, where CTidence was received of way of necessity, it 
is too late to object after the trial that such evidence was not receivable. 

This was an action of trespass. The writ only set out the north-west 
and eastern bounds of the plaintiff's land. Plea — a right of way. Re- 
plication — no right of way as alleged, and a new assignment of trespass 
extra viam. Verdict for plaintiff. A rule nisi for a new trial. 

J. R, Smith in support of the rule. There are only two boundaries 
described in the writ — the eastern and northern boundaries — and not all 
the boundaries, as the Practice Act requires. [Bliss, J- Is that ground 
for a nonsuit ? The plaintiff is contented with the description he has 
given, and you do not object.] [Dodd, J. M. would have been ground 
for a nonsuit if the bounds had not been proved as laid.] [Bliss, J . 
And even then he might have applied at the trial and got leave to amend.] 
We have a way of necessity. [Attorney General, There is no such 
plea. The only plea is Ahat of right of way.] [Bliss, J. Our practice 
requires you to abbreviate^ but does not permit you to omit. It is not 
necessary to state all the circumstances which render it a way of neces- 
sity, but you ought to show whether jou go for a way bj grant or a way 
of necessity.] [Wilkins, J. Theare is a ^eat deal of law under the odd 
style of pleading, though there might be much verbiage, — it is only the 
latter that is abolished.] That objection was not taken at the trial, ani 
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the evidence was taken chiefly upon this point. [Bliss, J. Then it will 
not avail now. Even at the trial, if I would have allowed a new plea to 
have been put in raising the question, as I would a new count to be add- 
ed to the declaration.] 

Rule discharged in consequence of the failure of proof of defendant's 
title to the land for which he claimed the right of way. 



McARTHUR vs. McGILVRAY. 

When A. purchased lands subject to claim of dower, and mortgaged in fee to B., 
beld that writ of dower would not lie against A. : 

Thi« was an action of dower. Plea — *' that defendant was not the 
heir to, or freeholder of, the lands," &c. Verdict subject to the opinion 
of the Court. 

A, Mc Arthur^ the husband of the plaintiff, in his lifetime, gave a deed 
of the land in question to his son, who sold to Jane McDougaU, In 1854 
Jane McDougall sold to the defendant, and took a mortgage in fee for a 
part of the purchase money. 

J. W. Ritchie for defendant. The action ought not to have been 
brought against the mortgagor, but against the person who is tenant of 
the freehold. — Petersd. Abr. 485 ; 2 Saund. 43 ; 1 Rop. Hus. & Wife, 
354, 389 ; 1 Cru. Dig. 179 ; 1 Hill on Real. Pro. 414 ; Park on Dower, 
265. 

Attorney General. There ought to have been a plea of abatement for 
the non-rejoinder of the mortgagee. The mortgage is in fact only a se- 
curity for money ; and if instead of having been in fee it had been for a 
term of years, the present objection would not have arisen. The mort- 
gagor is in fact the person immediately interested here. 

E, Harrington. The true tenant is the proper person to assign dower. 
—Rev. Stat. p. 397, § 1 ; Co. Litt. 84, b. ; 2 Cruise Dig. 113 ; 12 Mass. 
R. 485 ; 16 ib. 53. 

Hallibtjkton, C. J. The verdict in this case must be entered for the 
defendant. 
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Jan. 11, 1859. — Before Bliss, J. 



CHIPMAN vs. SHAW. 

When the plainti£f in his particulars omitted to give defendant credit for a payment, 
and thus claimed a larger balance than was actually due, the defendant is not justified 
in putting in a plea of payment, without, at the same time, confessing the amount 
he admits to be due. 

This was an application to set aside the pleas as false, frivolous and 
vexatious. 

The particulars endorsed on the writ showed, after giving certain cred- 
its to the defendant, the sum of £67 to be due to the plaintiff. To this 
the defendant put in a plea of payment. After the application for the 
order nisi the plaintiff discovered that he had omitted to give the defend- 
ant credit for the sum of £10, reducing the amount of his claim to £57. 

McCully for plaintiff, on these facts, moved to have order nisi made 
absolute to set aside the plea, and have judgment for the sum of £57. 

J, W, Johnston^ Jr. The plaintiff in his particulars claimed more than 
was due. The defendant had not the money to pay into Court. This 
was the only pleahe could put in to prevent a judgment being taken for 
a larger sum than was really due. 

Bliss, J. The plea is false. The defendant ought to have pleaded as 
to ten pounds payment, and a confession for the balance he admitted to 
be due. This, I confess, seems an anomalous plea ; but the endorsement 
of the particulars on the writ is also anomalous. 

Judgment ordered to be entered for the plaintiff, with costs. 
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February 1, 1859. — Before Bliss, J. 



MASTERS v8. PHINNEY. 

Where the plaintiff marked a default on the twelfth day after the service of a writ, 
with the particulars endorsed thereon, and entered up judgment on the fourteenth day 
thereafter, held that the default was not a nullity, and even if it were, the plaintiff was 
not entitled to sign judgment on the fourteenth day. 

The plaintiff issued a writ against defendant, and delivered it to the 
Sheriff to be served. The Sheriff called at defendant's house on 9th No- 
vember, but not being able to find him, gave the writ to the defendant's 
father. The plaintiff marked a default on the 2d, and judgment was en- 
tered up on the 4th December. The defendant stated on affidavit that 
the writ was not served on him till the 20th November. 

Bliss, J. It has been contended that the marking of the default on 
the 2d December was a nullity, for, where particulars are given, judgment 
under our practice is final ; and if the default be a nullity then the judg- 
ment entered up on the fourth was on the fourteenth day perfectly good. 
I do not think the marking of the default was a nullity. The defendant 
could not have safely treated it so. If he had found a default marked 
against him on the twelfth day he would have had to apply to the Court 
to have the default taken off before he could have pleaded. A party may- 
enter a default to prevent the opposite side from taking any step till he 
was ready to enter up his judgment. The defendant in this case there- 
fore was precluded from the twelfth to the fourteenth day by the act of 
the plaintiff from putting in any plea, and the judgment is entered up on 
the fourteenth day. I think therefore that on this ground the judgment 
must be set aside. But there is another question which also arises here, 
and which has been two or three times before me, and as it is a point of 
practice of some moment, I thought it advisable to give my opinion upon 
it. Was the plaintiff entitled to mark a default on the fourteenth day ? 
By section 200 of the Practice Act — ** In all cases in which any particu- 
lar number of days, not expressed to be clear days, is prescribed by this 
or any other act regulating the practice, or by the rules or practice of the 
Court, the same shall be reckoned exclusively of the first day and inclu- 
sively of the last day," dec. Were it not for the term clear days having 
been introduced into the act, I would have no difficulty. I do not see 
how a party can be entitled to have a certain number of days unless they 
be clear days. Suppose a party had only one day to plead, by the con- 
struction contended for by the plaintiff's Counsel default might be marked 
the next morning, and the party would not have had a day. In lAffin vs. 
Pitchery 1 Dowl. N. S. 767, Coleridge^ e/., when pressed with that argu- 
ment says, he does not know how that would be, and gets out of the dif- 
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ficulty by stating that he always specifies twenty-four hours in the orders 
he makes. In Williams vs. Ihirge^, et. cU., 12 Ad. & Ell. 635, which 
was decided upon a statute requiring warrants of attorney to be filed 
** within twenty-one days after execution," it was held that the twent}'- 
one days was to be reckoned exclusively of the day of execution, and 
hence that a wairant executed on the 9th, and filed on the 30th Decem- 
ber, was in time. In Dunn vs. Hodson, 1 Dowl. & L. 204, where the 
declaration was endorsed ** plea in four days or judgment," and the rule 
to plea was entered on the 6th of June, Wightman, </., held that the de- 
fendant had the whole of the 10th of June in which to plead, and that a 
default marked on that day was too early. In Morris vs. Hancock^ 1 
Dowl. N. S. 320, in the statement of the case it seems taken for granted 
that the party has the whole of the day on which the time for pleading 
expires. The days given are for the benefit of the defendant, and if the 
construction contended for by the plaintifi^s Counsel were given, the 
plaintiff might enter up judgment on the first moment of the last day. 
I think a day is a day whether it be called a clear day or not. The final 
judgment therefore entered up in this case was entered up too early. 
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AB8ENT AND ABSeONDINO DEBTORS. P«g« 

1. The Court will not allow judgment to be entered up against an abseat 
debtor for a debt barred by the Statute of Limitations. — Smith t. Ciiff. 12 

2. When money is deposited for another in the name of the absent debtor in 
the Savings Bank the cashier is not the agent of the absent debtor. — Mac- 
<Agy V. Connors ' ^ • 

8. To entitle plaintiff to take out process against a person as an absent 
debtor the defendant must have resided or the debt be conti^acted in this 
Province. — Cochran v. Duncan k. . HO 

4. Where an affidavit was sworn before a Justice of the Peace, and there was 
a commissioner within three miles, the process was set aside. — Knodtl v. 
Best 14» 

5. A subsequent attacher is not entitled to move to set aside a previous at- 
tachment for an informality in the affidavit. — JS^ash v. Macartney 167 

B. An attachment may issue for an equitable claim. — J^ash v. Macartney. 167 

7.. The Sheriff's return must state positively that the goods attached are the 
goods of the absent debtor. — Ratchford v. Chipman 2f)a 

8. The debts of an English bankrupt cannot be attached after the fiat of 
bankruptcy. — Frater v. Morrow.,.. ^ 28^ 

9. A party leaving the Province for a temporary purpose, his fiimily being 
still resident here, is not an absent debtor within the meaning of the act. 

— Starr v. Muncey 244' 

10. The Sheriff may amend the return to his writ. — Murison v. Boyd 245". 

11. An attachment cannot be issued for unliquidated damages ; and when such 
a claim is united to one for which that process w>uld lie,.it will invalidate 

all the proceedings. — Muriion v.. Muriwn , 262: 
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ABSENT DEBTOR. Pagp 

1. When a defeiul&ut u out of the ProTince the Court will not grant leave 
to enter a suggestion on the record of a judgment more than six years 
old without first ordering the rule to be published for 30 days in the Royal 
Gazette. — ITeith v. Cunningham 14'.> 

AMENDMENTS vide PRACTICE— 2-3. 

APPEALS. 

1. When the inagi.strate before whom the case was tried promised to see the 
necessary papers for perfecting the appeal filed, and after receiving the 
bond said it was all right, the appellant will be entitled to his appeal, 
though he has not made the affidavit required by law. — McKay v. Mc- 
Kay 76 

ARBITRATION. 

1 . When a statute directs that each party shall choose an arbitrator, and the 
two so selected shall choose a third, and the three so appointed shall de- 
termine the matter, it is sufficient if, after the two have disagreed, they 
shall appoint a third. — In re Kenny 14 

'2. When arbitrators are directed to be sworn before a magistrate, one of 
them being a Justice of the Peace may administer the oath to the others. 
—lb 14 

8. When a statute dii-ects that in case of disagreement arbiti*ators are to be 
appointed to determine the matter in controversy, no action will be for a 
matter within the scope of the act. — McKenzie v. McKay 321 

4. Arbitrators wee fundi officio after having once made their award. — San- 
ford V. Sanford 266 

AWARD. 

1. It is not necessary to move for leave to enter up judgment on an award 
under a rule of reference. — Graham v. Graham 77 

2. In moving to set aside an award the rule nisi must contain the objections. 

— McDonald v. Marmaud 79 

3. When the submission gives authority to two, the three arbitrators need 
not be present when the award is signed. — Purdy v. Burbridge 150 

4. An award cannot be set aside by the arbitrators after having once been 
signed by them. — Sanford v. Sanford 266 

5. An award deciding the main question and stating that the arbitrators re- 
fuse to decide on an immaterial one raised before them, will be supported. 
—Salter ^ Full 856 

ASSESSMENT. 

1. Where a Jury assess on a wrong principle the Court wiU set aado the 
/ assessment — Fenerty t. County of Halifax 412 
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BAILEE. Pajfe 

1. When a person hires a horse with a waggon seated for two persons and 
takes three, he is liable as for a misuser if the horse dies. — Casey v. 
Archibald 4 

BILLS OF EXCHANGE vide PROMISSORY NOTES. 

BOUNDARY. 

1. Boundaries fixed by adjoining proprietors, though inconsistent with their 
documentary title, will not be disturbed. — Woodbury y. Gates 255 

2. Boundaries fixed by tenants of moieties of a lot will not affect their rights 

as subsequent purchasers. — Fraser v. Kirk 2lK) 

,CIIARTER PARTY. 

1 . If a vessel be chartered to proceed to Montreal and there to load return 
cargo, and thence to proceed to St. John's, Newfoundland, or to Halifax, 
and if ordered, to go to St. John's there to discharge cargo and load a re- 
turn cargo for Halifax, it will be construed as one voyage. — Levatte v. 
Salter 387 

2. When an owner contracts to carry a cargo after the customary season for 
leaving the port, he is not excused because the master deems it imprudent 

to set sail. — Borden v. Churchill 187 

CHOSE IN ACTION. 

1. The verbal assignment of a chose in action cannot be revoked when all the 
parties met together and agreed to the assignment Thus — when A is in- 
debt«d to B and C is indebted to A, and the three being together it is 
agreed that C shall pay B, A cannot revoke the order. — Mitchell v. 
Turnbull 250 

2. The attorney of the assignor being the assignee, may bring an action in 

the name of the assignee. — Walsh v. Hart 400 

Si. In ord«r to enable an assignee to biing an action in his own name under 
15 Vict., cap. 23, the notice to the debtor must specify the interest of the 
assignee. — Ward v. McDonald 422 

<X)NTRACT. 

1. When a party is unable to perform his contract tor want of a sufficient 
substratum, he cannot claim for the work and labor done by him in at- 
tempting to complete it. — Hill v. Fraser 204 

•(CORPORATION. 

1. A grant to "The Governors, President and Fellows of Ring's College, 
at Windsor, in the Province of Nova Scotia," is prima facie a grant to 
** The Governors of King's College, Nov9, Scotia." lOti 

CO-PARTNERS. 

1. One co-partner may sustain an action against his corpfurtners for being 
excluded from the partnership work while the Tork is w pwgress. ..... 37 
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CXVTENANTS. Pac* 

1 . One tenant in common cannot maintain an action for trespass against his 
t50-tenant— JS://to« v. Smith 838 

2. When a defendant in an action of trespass pleaded in justification an ex- 
clusiye possession and gave evidence of a joint possession onlj, the Court 
refused to disturb a verdict for the plaintiff. — Moore v. Hannan 291 

COSTS, VIDE PRACTICE. 

DAMAGES. 

1. In an action hy one partner against his co-partner for l)eing excluded 
from a work still in progress, the measure of damages will be the profits 
that might reasonably be expected to result from the undertaking. — 
Grant v. Creelman 37 

2. 'When an article is bought for the purpose of being shipped to a foreign 
market and is found not equal to the warranty the damages will be the 
difference between the value of the article actually sent and an article of 
the quality warranted. — Wier v. Besset 178 

3. When damages are assessed under the Railway act on a wrong principle, 
the Court will set aside the assessment — Fenerty v. County of Halifax, 412 

4. Where lands are bargained and sold the damage is the price for which 
they are sold. — Lynch v. Ring 418 

5. When the plans for a contract represented a sufficient substratum where 
^ne in fact e:!(isted, the party contracting could not, where there was no 
frauds recover for work done after the feet was discovered. — Hill v. 

FroMer .-.••• • 294 

DEEDS. 

1 . The subscribing witness to a deed need not be produced if other evidence 
.of the signature .of the parties can be obt^kinei^^^-^fVa^dt v, Fraser, .... 184 

,:*. When A and 5 as trusteesj conveyed to themselves and five others, held 
that their deed conveyed the title of the grantors. — Bigelow v. Norton... 288 

:>5. A Sheriff's deed, prima facie^ gives the title of the person whose interoqt 
it purports io <;onvey^ and whei;e part of the proceedings are given i* 
evidence, the party claiming iwde^ it is not forced to go on and show that 
all the proceedings were regular.— ^^^tn^j^^r^anc^ v. Whidden . .^ 41W 

4. When the party making the deed is out of possession, the land being held 
adversely by another, the deed conveys sio^ihxng.'^.Mayette v. Hubert, . . . 42H 

5. The delivery of a deed gives constructive possession, though the vendor 
remains in actual possession. — Simpson v. J^oote. 24() 

DONATIO MORTIS CAUSA. 

1. The delivery of the key of a chest containing money with the words 
"All the money in that chest I give to you,*' la not sufi^ient*-— /^ re 
Harfman .....>. • • * .-:-.-. .• 62 
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DaWER. Page 

1. The action for dower will not lie against a mortgagor who had purchased 
subject to ri^ht of dower. — Mc Arthur v. Gilvray 427 

EVIDENCR 

1. A record roll iu a previous action between the same parties only filed half 

an hour before it was tendered was not received. — Murdoch .v. Grant, . . 100 

2. An allottment book and ancient plans of a township, though purporting 
to be copies when recognized by the proprietors as authentic, will be re- 
ceived in evidence after proof of a search for originals which cannot be 
found. — Songster v. Payzant 403 

EJECTMENT. 

1. The personal representative is not entitled to 'revive an action of ejectment 
when the title to the freehold is in question* — Henry v. McJ^eil 337 

2. Vide PLEADING, 

EXECUTORS. 

L The authority of executors selling real estate under an order of the Grov- 
ernor in Council cannot be impugned by the Supreme Court in an action 
of ejectment — Chisholm y. McDonald 367 

EXECUTIONS. 

1. The last cow cannot be taken under an execution issued by a magistrate. 
— McLean v. Watson 406 

Vide PRACTICE. 

FEME COVERT. 

1. A judgment against a feme covert on a warrant of attorney cannot be 
treated as a nullity by the Probate'Court — In re JSTelson 1 

.(iRANT, 

1. The Crown cannot grant land while Ih the occupation of one person to 
another. — Scott v. Henderson 116 

HIGHWAYS VIDE WAYS. 

IDENTITY. 

1. A grant to " The Governors, President, and Fellows of King's College, at 
Windsor, in the Province of Nova Scotia," is prima facie a grant to 
"The Governors of King's College, Nova Scotia." — Governors of King'^s 
College v. McDonald 106 

2. When the party served with process bears the same name with the person 
to whom goods are delivered, it will be presumed that it is the same 
person 269 

INJUNCTION viDB PLEADING— 4. 
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INVENTORY. P««« 

1- A Judge of Probate has the power of causing an inventory to be amend- 
ed after hearing evidence, but cannot order the administrator to swear to 
the amended inventory. — In re Ralston Estate 1*.*5 

JNSURANCK 

1. When a cargo of salt fish was damaged by salt water, and the vessel 
was forced into a port of refuge from whence the cargo could not reach 
its port of destination without being totally destroyed, the owners may 
abandon and claim for a total loss. — Fairbanks v. Union Marine In- 
surance Company 67 

% When the policy has a condition requiring a certificate from the magistrate 
most contiguous to the fire, a certificate signed by a magistrate ten miles 
distant, while there were others living within a mile of the place where 
the fire occurred, will not be sufficient. — Moody v. Etna Insurance 
Company 173 

INSOLVENCY. 

1. A certificate of insolvency granted in Newfoundland will not be an answer 
to an action brought in this Province for a debt contracted there. — Smith 
V. Stewart 417 

JURORS. 

1. It is not a tampering with a Juror to partake of a glass of rum with him, 
nor will it be sufficient to destroy a verdict that one of the Jurors slept 
and bi*eakfiisted at the house of the person in whose favor the verdict was 
jgiven. — Gould v. Gould .' 87 

12. Even in a criminal case the separation of Jurors and their conversation 
with strangers will not necessarily destroy their verdict. — Queen v. Ken- 
nedy 202 

JURY. 

1. It is no ground for challenging a Jury that the Sheriff is a party in a 
suit to be tried by them. — Harris v. McKenzie 242 

2. The Court will not order a Jury in a summary cause simply because there 

is an affidavit that there will be conflicting testimony. — Swan v. Pryor. 1 8 

LANDLORD AND TENANT. 

1. A person occupying a house by virtue of his office on losing his office may 
be dispossessed without a notice to quit. — Biyelow v. Norton 283 

LIMITATIONS. 

1. A party who by the operation of the Scotch Prescription Act has lost his 
remedy where the debt was contracted, may pursue his debtor to this 
Province and sustain an action here tor the same demand. — Bryson v. 
Graha m 271 
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2. When a payment is made but nothing is said at the time respecting any 

balance remaining due, it will not be sufficient to take the case out of the 
Statute. — McKeen v. McDougall 40$ 

3. A deed of land given far the balance of an account is' not an acknowledg- 
ment in writing. — lb 40^ 

4. The Ceurt will not allow a judgment to be entered up against an absent 

or absconding debtor for a debt barred by the Statute. — Smith y. Cuj^. 12 

MORTGAGE. 

1. Where besides the mortgage there are other dealings between the parties, 
all which are placed in one account, the mortgagor cannot set the pay- 
ments made by him against the mortgage debt and turn the balance into 

a simple contract debt. — Uniacke v. Burhridge 57 

2. When the land foreclosed and sold does not bring the amount duo the 
Ck)urt will allow an execution to issue for the balance. — JVorthup v. Jean, 282 

X When a puisne mortgagee forecloses the Court will refer it to a master to 
report the amount due to the prior incumbrances. — Creighton v. Moore. 227 

MURDER. 

1. When the verdict was, ** guilty of murder, with a recommendation to 
mercy, as there is no evidence of malice aforethought or premeditation,** 
the Court thought it too ambiguous and uncertain to justify their enter- 
ing any judgment upon it. — Queen v. Healey 881 

NOTICE OF DISHONOR vide PROMISSORY NOTES. 

NOTICE TO QUIT vide LANDLORD AND TENANT. 

POOR, OVERSEERS OF THE POOR 

1 . The Overseers of the Poor are not liable for money due by their predeces- 
sors in office. — JBurritt v. Overseers of Poor Yarmouth 161 

J'LEADING. 

1 . The defendant in equitable oases is not compelled to answer under oath 

on the ordinary writ. — McPhee v. Carman 8 

2. The mode of framing issues in equitable cases. — Humphry v. Jones .... 7 

3. The plea of payment and satisfaction is a false plea when there has only 
been a part payment. — Boudrot v. Donovan 78 

4. When an injunction is taken out to prevent the performance of an act it 
ought not to require the party enjoined to come in and plead. -^Beamish 

T. City of Halifax 227 

5 ' When the defendant puts in a plea admitting the plaintifTs cause of action 
bat pleading an immaterial Issim, on which the plaintiff joins isstie and 
obtains a verdiet, the Court will not ftirard a repleader but iriU allow 
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plaintifif to ent«r up judgment on the oonfession. — Attorney Generals v. 

Page 262 * 

6. When the plea filed was subscribed by the defendant but the copy senred 
was not, this, though irregular, will not render the plea a nullity « — 
Crosskilly. MlUon 288 

7. When the defendant in an action of trespass pleads that he did not ent«r 
plaintiff's close, and that the land and soil were not the land and soil of 
the plaintiff, he cannot proTO that the plaintiff was not possessed under 
those pleas. — Grotto v. Farish 291 

8. In ejectment, when the defendant's plea purports to defend for part of the 
land claimed by the plaintiff but gives a description of a different lot, the 
plaintiff will be entitled to judgment, and. if done for the purpose of mis- 
leading, the attorney may render himself personally liable for costs. — 
Hadley v. Sherman 41R 

9.' When the plaintiff wishes- to avoid the effect of the defendant's pleas by 
new matter he must reply. — Smith v. Stewart 417 

10. The plea of payment does not admit the amount of the particulars en- 
dorsed on the plaintiff's writ. — Mullally v. Dillon 421) 

11. In trespass it is not essentially necessary that the plaintiff should set out 

all his boundaries, those in dispute will be sufficient. — Teed y. Beebe. . . 426 

1*2. Where the plaintiff has omitted to give credit for a payment the defend- 
ant is not justified in putting in a plea of payment without, at the same 
time, confessing the amount really due. — Chipman v. Shaw 428 

18. lu replevin, if the plaintiff proceed to trial without pleading to the 
avowry or cognizance, it will be a mistrial. — Skinner v. Clarke 189 
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1. Appearance. Notice of appearance is not necessary when the defendant 
appears in person. — Crosskill v. Allison 288 

2. Appeal. In an appeal from the Ck)urt of Probate the appellant idU not 
be restricted to the grounds taken in that Court. — In re Estate iff Ral- 
ston 3" 

%. On an appeal under the License Act the Supreme Court will allow an 
amendment to be made at the trial. — Taylor v. Marshall 10' 

4. Appeals under the River Fisheries Act are to the Sessions and not to the 
Supreme Court. — Gough v. Morton 10 

5. After judgment on an appeal for non-appearance of appellant if he oan 
shew a sufficient excuse he will be allowed to come In and defend within 

a year. — Doyle v. Timmins 288 ' 

6. Award. It is not necessary to move for leave to enter up judgment on 

an award under a rule of reference. — Graham t. Graham ............ 77 

1 
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7. Award. In moving to set aside an award the rule nisi must specify the 
objections on which it is intended to rely. — McDonald v. Marmaud. ... 79 

8. Capias. When the afl&davit on which writ is founded is insufficient the 
rule nisi ought to ask the order to be set aside and not the capias. — 
Murphy v. Trenholm 228 

9. Capias. The affidavit cannot be objected to unless it is mentioned in the 
rule nisi. — lb 228 

10. Continuance. The affidavit for a continuance must shew when the wit- 
ness is expected to return. — Ducaen v. Dunne 13 

11. Costs. Though a notice of abandonment of a rule nisi has been given, 
yet the party against whom it has been obtained must move for its dis- 
charge to get the costs. — Swan v. Pryor 13 

12. Costs. When a rule for an amendment is unsuccessfully opposed, the 
party obtaining the rule is entitled to his costs. — McKay v. McKay ... 75 

13. Costs. When a verdict for the plaintiff was set aside and he them discon- 
tinued, the costs of the trial are not taxable against him. —Moody v. Etna 
Insurance Company 230 

14. Costs. When a plaintiff unsuccessfully opposes the taking off a de&ult 

he will be liable for costs. — Morse v. Chesnutt 234-287 

15. Costs. When a declaration suit is brought and the verdict is for less than 
£5, if the amount have been reduced by a set-off, the plaintiff is entitled 

to declaration costs. — McKenzie v. Long 2G8 

16. Costs. When a verdict is set aside fbr misdirection, the party obtaining 
the rule is entitled to his costs. — Fraser v. Kirk 290 

17. Equitable Suits. The Court will compel a party to speed his cause in an 
equitable suit. — Seely v. Gilbert 14 

18. Executions. To entitle a party to issue an execution on a judgment more 
than 20 years old, there must have been an execution issued and return- 
ed within a year after the judgment. — White v. Dimock. 234 

19. Execution. It is not necessary that there should be an endorsement on 
the execution of the mode in which it is to be executed. — Sutherland v. 
Whidden 410 

20. Injunction. When an injunction is intended to prevent an act from being 
done it ought not to require the party enjoined to come in and plead. — 
Beamish v. City of Halifax ► 227 

21. Judgment, When the defendant is out of the Province the Court will not 

grant leave to enter a suggestion on the record of a judgment more than 

six years old without first ordering the rule to be published for 80 days 

in the Royal Gazette. — Keith v. Cunningham 149 

20 
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22. JVew TriaL A rule nisi for a new trial may be amended by the addi- 
tion of a new ground. — Elliott v. Smith 8 

23. JSTew TriaL The rule nisi for a new trial need not specify the grounds. 

— Moody V. Etna Insurance Company 173 

and Stanford v. Inland J^avigation Company 185 

24. JSTew Trial, The Court will grant a new trial on the ground of a sur- 
prise, when defendant unexpectedly denied ever having signed an agi'ee- 
ment which was proved to have been lost — Seely v. Purdy 414 

^5. Recognizance, Entering up judgment on a recognizance.— Quce/i v. 

Thompson 9 

26. Receiver, The Court will not appoint a receiver except wh«n a suit hap 
been instituted. — Ex parte Peillon 405 

27. Verdict, When the verdict is for a larger sum than that claimed in the 
writ, the plaintiff must remit the excess or get a new \xvaiL*—Mulhall v. 
Barss 46 

28. Writ, When a summary writ was returned unserved, and after the 
lapse of a year an alias writ for the same cause of action, Haying the 
damages, however, at more than jC20, was sued out, neither titie lapse of 
time nor the variance in the amount of damages will destroy its charac- 
ter as an alias, — Smith v. Gillies 361 



PROMISSORY NOTES AND BILLS OF EXCHANGE. 



1. When the consideration of a promissory note was the purchase of land of 
which the maker took possession, though there was no written agreement 
for the sale of the land, and the consideration was not expressed on the 
face of the note, the maker cannot set up as a defence the want of consi- 

■ 'dertttlon. — Gray v. Whitman 157 

2. When a note was given as a part payment of a purchase of land under 
a verbal agreement of sale, the plaintiff cannot recover for want of con- 
sideration. — ^lack V. Qesner - 157 

3. One of several executors can endorse a note made by the testator. — 
Almon V. Cock r*<65 

.4.- A promissory note made in this Province, but payable in St. John, wT B., 
is a foreign bill, and requires to be protested. — Delaney v. Hull 401 

5. Wxhen a bill requires to be protested, the notice of dishonor must state 
that itihag been so protested, or the indorser will not be liable. — Delaney 
v. Hu/Z ,.....,.,,,,......,.,.., , , t !. , .... 40 1 



REVERSIONER. 



• « 



1, An action- wiH. lie by a reversioner for an obstrufilpA - to a wha^rf.*- 
Creamer Y*. ffw^: • • • ......... i •-•'-•»?;• r.i ••• • 237 
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SEA SHORE. Page 

1. The owner of land on a sea-shore or on a navigable river is entitled to 
free ingress and egress. — Collins v. Barss 281 

TIME, COMPUTATION OF. 

1. When fourteen days are given to appear and plead, the plaintiff is not 
entitled to sign judgment on the fourteenth day. — Masters v. Phinney . . 429 

TRESPASS. 

1. To maintain trespass for cutting wood, the plaintiff must shew an actual 
possession by cultivation, or that the land is within the boundaries de- 
scribed in his documentary title. — Cameron v. McDonald 240 

USURY. 

1. Where interest is allowed on both sides of an account, and interest is 
changed into principal once a year, and both parties have assented to that 
mode of dealing, it cannot afterwards be set up as usurious. — Uniai:ke 
V. Burbridge 57 

VENDOR AND VENDEE. 

1. Where money had 'been paid as earnest money, under the impression that 
it would be sufficient to bind a bargain for the sale of real estate, and it 
was subsequently agreed to rescind the agreement, and nothing was said 
respecting the money so paid, it may be recovered back. — Campbell v. 
Henderson — 335 

WARRANTY. 

1. When a bought note specified the ai-ticle sold to be No. 1 mackerel, it is a 
warranty that they are mackerel of that quality. — Wier v. Bissett 178 

WAREHOUSE-MEN. 

1. If a warehouse-man receive a deli very, order for goods in his possession, 
and retain it without giving notice that the party giving the order had 
previously transferred the goods, he will render himself liable. — Twin- 
ing V. Vxley jg 

WATER-COURSE. 

1. When damages are claimed for an obstruction to a water-course, to entitle 
plaintiff to recover he must shew that the whole damage resulted from 
the act of the defendant — Foster v. Fowler 426 



WAYS. 



1. A party dedicating a way to the public may retain to himself the right of 
placing a fence and gate across the road at certain seasons of the year. — 
Bartlett v. Pratt , n 

2. Commissioners cannot lay out a road substlmtially different from that 

for which the freeholders have petitioned. — Queen v. Chipman IGO 



INDEX. 
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3. Way of JVecessity. The right to a way of necessity does not cease by 
the subsequent construction of a road by which there is less conYenient 
access to the land. — Gardner v. Thorne 27S 

4. Way of J^Tecessity. A tenant by courtesy of one lot being the owner of 
the adjoining lot, through which there is a convenient access, cannot 
claim in himself a way of necessity over another lot. — Ratchford v. 
Kinnear 407 

5. The magistrates who are to decide whether the return to the precept is 
to be confirmed are disqualified fi'om acting under the precept — Queen 

V. Chipman 2*.» 

G. ' To establish a pent way, there must be not only a confirmation of the 
proceedings by the sessions, but an actual payment of their damages to 
the persons through whose land the way runs. — Cameron v. McLean . . 329 

WITNESSES. 

1. The parties in a cause are entitled to witness fees when they attended 
solely for the purpose of giving evidence in the suit — JVeville v. Garrett. 4 

2. De bene esse, A party in a cause about to leave the Province may be 
examined de bene esse. — Barnaby v. Full 231 
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